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Memorandum 91-4

Subject: Study K-105 - Administrative Adjudication (Effect of ALJ
Decision—-revised draft)

REVISED DRAFT

Attached to this memorandum is a revised staff draft of the
administrative procedure statute, reworked in light of the discussion
at the Commission's Fovember 1990 meeting. A date adjacent to a
section refers to the most recent consideration or revision of the
section. A Staff Note following a section raises staff issues or makes
other staff observations about the section.

Also attached to this memorandum are copiles of relevant letters
recelved from the Association of California State Attorneys and
Administrative Law Judges (Exhibit 1), the Fair Employment & Housing
Commission (Exhibit 2), the Department of Consumer Affalrs (Exhibit 3),
and the Executive Committee of the State Bar Taxation Section (Exhibit
4). Their specific comments are raised in Staff Notes following the
relevant sections of the draft.

The Commission has not made any initial decisions concerning the
effect of the administrative law judge's decision and appeals within
the agency. The Commission has asked the staff to provide a draft of
Professor Asimew'’s recommendations on this topic in order toc focus

discussion for Commission review.

SCOPE OF STATUTE

The staff ©believes the Commission needs to give further
consideration to one of the key decisions in the administrative
procedure study--the effort to draw a statute that can be applied to

all state agencies (with a few fundamental exceptions).



EXISTING SITUATION

The existing California Administrative Procedure Act, while it
applies to a great number of state agencies, largely covers licensing
decisions which constitute in the vicinity of 5% of all state
administrative adjudications. The wvast majority of administrative
adjudications are governed by special laws of the administering
agencies, such aa the Workers Compensation Appeals Board, the
Unemployment Insurance Appeals Board, and the Publiec Utilities
Commission,

Adjudication iIn agencies not covered by the Administrative
Procedure Aect is subject to procedural rules of some sort. In each
case, there are statutes, regulations, and unwritten practices that
prescribe adjudicatory procedures. The procedures vary greatly from

formal adversarial proceedings to informal meetings.

ARGUMENTS FOR BROAD SCOPE

The Commission's decision to seek to expand the scope of the
Administrative Procedure Act to govern the hearing procedures of all
state agencles is based on a number of factors.

Procedural rules inaccessible

The Commission has felt that the existing scheme of having
different rules of administrative procedure applicable te different
agencies, or In some cases having different rules applicable to the
same agency depending on the type of proceeding, makes it difficult for
the public and for practitioners who must deal with administrative
agencies. The situation is aggravated by the fact that although the
Administrative Procedure Act is readily accessible, other applicable
rules of administrative procedure may not be. It is often the case
that the most important elements of an agency's procedural code are not
written.

Disadvantages for outsiders

The present system may confer an advantage on agency staff and
specialiste who often deal with the agency or are former staff members
or agency heads. They are familiar with the unwritten procedures and
precedents and traditional ways of resclving issues; they know about

the unwritten exceptions and ways of avoiding obstacles. Such a system



disfavors inexperienced advocates and the clients they represent,
particularly community or public interest organizations that do not
have access to the few experts in the procedure of a particular agency.
Inconsistent application

Uncedlfied procedures may bde arbitrarily or unevenly applied
because staff members may adhere toc them or make exceptions to them as
they feel 1is proper. In many cases, staff members would 1like to
improve agency procedure, but agency heads resist changes or ignore
established procedure. Since no one 1s certain precisely what is
expected or required, it is often difficult to declde what procedure or
behavicor is appropriate under the circumstances.

Judicial review

When each agency has its own procedural 1law, the quality of
Judicial review is degraded. For example, when a court engages in
Judicial review of agency action and a procedural issue is drawn into
question, the court has recourse only to precedents relating to that
agency, If there are any. Even though the same problem is clearly
dealt with by the Administrative Procedure Act and there is a well
developed scheme of precedents relating to that problem, the court must

reinvent an appropriate independent result.

PROBLEMS

The Law Revision Commission has recognized that Iin order to have
an Administrative Procedure Act adequate to govern the hearing
procedures of all state =agencies, it is necessary that the act be
sufficiently flexible to accommodate all the wvariant types of
proceedings engaged in by the agencies. Of course, there may be
special cases where a limited exception is warranted or a special
procedure is necessary. These should constitute the exception rather
than the rule.

This concept 18 fine iIn theory, and the staff endorses it
wholeheartedly. In practice, however, achieving both flexibility and
uniformity appears to the staff to be a difficult task Indeed,

When the Commission first decided to draw a single administrative
procedure act, we were warned by a number of major agencies that their

proceedings were so different in kind from other administrative



agencies that it would be impossible to extend the administrative
procedure act to them without crippling their operations. The
Commission sought to reassure the doubters by pointing out that we
would be adapting the administrative procedure act to better suit the
needs of all agencies., Moreover, if we are unable to make a particular
provision work for a specific agency, we can adopt a limited exception
for that agency. Or, 1f an agency's needs are so different that most
of the general act 1s inapplicable, we could except that agency
completely., But these would be rare exceptions, since we would build
enough flexibility into the statute, in terms of varlety of available
formal and infermal procedures, that meost agencles would find a
suitable manner of operation under it,
Complexity

We have now begun the hard work of drafting actual statutory
procedures for the agenciez to live under, and it 1s already apparent
to the staff that this approach will yield a very complex combination
of statutory and regulatory provisions, For even such simple matters
as the times within which agency actions must be taken, we'wve had to
build in variations to recognize the special demands of different
agenclies, elther because of the need for quick action or because of the
demands of lengthy, complex, multi-party administrative determinations.

This <concern is expressed well in the letter from the Fair
Employment & Housing Commission:

We have a general observation to make about the process
to date. As we wunderstand it from the discussion at the
Kovember 30th meeting, the goal of the CLRC in undertaking a
revision of the current APA system is to provide greater
uniformity in the procedural rules governing administrative
adjudication by the various state agencies. This would give
the private practitioner more of an "even playing fleld" with
the Departments in that the rules would not be so escteric.

There appears to be a basic contradiction, however,
between this goal and Professor Asimow's recommendations. In
his attempt to create one model APA which all administrative
agencies--including the current non-APA ones--would use, he
has had to build in much flexibility in order to cover all
situations. In doing sc, he has created a system which is
potentially more complex and varied than the current one.
Currently, all APA agencies must follow——without
deviation-—-the procedures set forth in the APA., Non-APA
agencies have, of course, their own procedures. But under
Agsimow's recommendations, even APA agencies-—-such as
ourselves——would have more discretion than we currently have
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to choose the procedure which fits our situation best. And,
presumably, each agency would spell out in 1ts regulations
which variation of the theme it has chosen.

Cur agency, for one, would appreciate having more
discretion than we do now and we applaud Professcr Asimow's
efforts to create a more flexible system. Eut these efforts
seem counter to the goal which led to the CLRC study in the
first place, Under the Asimow APA, the private practitioner
would not only have to go to the Government Code to look at
the APA, but he/she would then have to find the regulations
of each particular agency in order to find whiech of the
discretionary models that agency has adopted. This seems
potentially more confusing t¢ the private practitioner and
would continue to give Department presecutors a significant
advantage.

Of course, the tendency towards too much variability can bhe
combated by a provision limiting the discretion of agencies that work
through the 0ffice of Administrative Hearings (governed by the current
Administrative Procedure Act). But this makes for a complex statutory
system, witness the current draft of Section 642.710 (proposed and

final decisions):

{(b) If the presiding officer is not the agency head, the
presiding officer shall make a proposed decision within 30
days after the case is submitted or such other time as the
agency by regulation requires. The agency may not require
another time 1f the adjudicative proceeding is required by
statute to be conducted by an administrative law judge
employed by the Dffice of Administrative Hearings.

Cumbersome procedures

A more sericus concern 1is that unnecessary features and
complications may be added to the administrative adjudication process
for all agencies In order to respond to or deal with special problems
or needs of a few agencies. The Public Utilities Commission has
written te us that the task the Law Revision Commission has undertaken
is a daunting one. "As our comments demonstrate, it is extraordinarily
difficult to craft wmiform procedures which fit the needs and
responsibllities of every state agency which conducts administrative
hearings. More importantly, some of the changes suggested would have
an extremely disruptive and unfair impact on the current procedures of
the CPUGC." The Fair Employment & Housing Commission likewise gquestions
the wisdom of crafting general rules to address special problems,

pointing out that "FEHG may be in a unique position as an APA agency



which really does not belong within the current structure. The
solution may be to figure out what to do with the FEHC rather than
create new rules which all of the other agencies feel are
imnecessary." And the Occupational Safety and Health Appeals Board has
noted that if it were forced under the general administrative procedure
act, that "would carry with 1t danger of future change, based on
perceived problems or needs of other, dissimilar agencies, without
sufficient concern for how the change may impact our particular OSHAB
proceedings."
Specjalization

The staff also believes we need critically to examine one of the
major assumptions of a uniform administrative procedure act. Ve
believe that uniformity 1s desirable so that a practitioner can
represent the public before any agency without having to be a
specialist in the procedure of that agency and so that the agency and
specialists will not have an insider advantage over the publiec and
general practitioners. But 1s specialization a consequence of
nonuniform rules? Are there 1liable to be general practitioners
appearing before the Workers Compensation Appeals Board or the Public
Employment Relations Board?

Specialization probably results to some extent from the economics
of law practice itself, which precludes an occasional foray into a
fleld that demands a high volume on a low margin in order to be
profitable, This may be particularly true in specialty practices such
as workers compensation, which 1s recognized by the State Bar as such.

Specialization probably also results from the nature of the
substantive law involved, more than from the intricacies of the
particular administrative procedure used. This point has been made to
the Commission in correspondence from the Agricultural Lsbor Relations
Board:

The underlying aim of making administrative adjudication
less confusing and more accessible to parties and
practitioners would be frustrated by placing the ALRE under
the APA.

The Agriecultural Labor Relations Act came inte being in
1975 and extended to agricultural employees the collective
bargaining rights which industrial workers had enjoyed under
the National Labor Relations Act since 1935, The Legislature
believed that the best way to do that was to pattern Ihe



ALRA--both substantively and procedurally--on the HLRA. That

was a wise and deliberate decision: The parties and

particlpants who appear before us are labor organizations,

employers, and attorneys whose background and experience is
with labor law, not with general administrative law. As
such, they are much more at home with a statutory structure
based on the NLRA and with procedures drawn from the HNLRB.

Furthermore, that structure and those procedures are rooted

in, and have evolved out of, the substantive law of

collective bargaining. HNot so with the APA. Its origin and

focus ... Is with proceedings arising out of proposed license
revocations and petitions for licenses.

S8ince our procedures are clear and accessible to our
constituencies and since they bear a logical and organic
relationship to the substantive provisions of our Act,
nething would be gained and much would be lest by demolishing
them and substituting procedures designed for different
constituencies with different problems.

The CGCommission has received extensive correspondence from the
State Bar Taxation Section, which also 1is involved in & specialty
area. The Section hag long taken the position that taxation differs in
a unique way from other areas of administrative procedure, and that
taxation Issues should be adjudicated in a Judicial tax court, rather
than the current Franchise Tax Board/State Board of Equalization
setup. After many unsuccessful efforts to move taxation diapute
resoluticn further away from the administrative process, the Executive
Committee of the State Bar Section is now taking the attitude that "if
you can't lick ‘'em, Jjoin ‘'em", and 1s  urging that taxation
administrative adjudication be brought more in 1line with general
administrative procedures in a number of respects. See the letter from
John S. Warren of Los Angeles, attached to this memorandum as Exhibit
4, But even with this new direction, both the state taxation agencies
and the tax speclalists would have major concerns with adoption of many
of the standard administrative procedures for taxzation disputes. We
have previously received a copy of a 30-page critique of the 1981 Model
State APA prepared by the American Bar Assoclation Taxzation Section,
along with their own 30-page draft of a Model State Tax Procedure Act
as an alternative.

Other factors )

Other factors also suggest further Commission consideration of the

concept of drafting an administrative procedure act that can be applied

to all state agencies. The effort to include all agencles under the



umbrella of the administrative procedure act will slow the project
substantially, with problems needing to be ironed out for one agency
after ancother. The entire act may be skewed to accommodate special
concerns of an agency, only to have that agency at the end of the
precess opt out of the act, leaving only uninvcelved agencies subject to
the limitations built into the act.
Cost

To the extent new requirements are imposed on agencies, there will
he a state cost involved that may make it difficult if not Impossible
to obtain enactment. The Assoclation of California State Attorneys and
Administrative Law Judges has brought the cost factor to our attention
with respect to administrative adjudication personnel:

If timelines are in place, language needs to be included
in the new APA to require departments to hire suffieient
administrative law judges to conduct the hearings in a timely
manner in a normal workday. As has been the case with some
agencles, the workload far exceeds the staffing of ALJ's to
meet all the timelines. This not only creates problems, but
also develops a statute which is ripe for violation.

The Department of Consumer Affairs is similarly concerned:

It appears from those portions of the proposed statute
which have already heen drafted that the length, cost and
complexity of agency adjudicative proceedings will be greatly
increased. We would urge the commission to consider the cost
impact of the preposed procedures, particularly in these
times of serious fiscal constraint.

STAFF RECOMMERDATION

The staff recommends that the Commission give further
consideration to its decision tc attempt to draw an administrative
procedure act that would encompass all state agencies., The majer
gquestion we must weigh is whether a complex statute that may be varied
by agency regulation 1s really an Iimprovement over the existing
gituation. Under existing law there 1s a single unvarying
Administrative Procedure Act that applies to a wide variety of smaller
agencies, particularly licensing agencies, while the larger specialty

agencies such as Unemployment Insurance Appeals Beard, Workers'’



Compensation Appeals Board, State Board of Egqualization, and Public
Utilities Commission have their own prcocedures tailored to their
special needs.

The staff has asked Professor Asimow for his counsel on this
question. Professor Asimow's perspective is that our current approach
te provide a bhasic administrative procedure act and allew regulatory
variation of specifie aspects of the basic procedure is a sound one,
The types of hearings held by different agencies are sufficiently
diverse that the agencies must be allowed to tailor their proceedings.
But the statute-plus—-regulations apprcach is far better than the
existing situation because it makes the rules accessible, Under the
existing situation many agencies have their own special procedures,
some of which may be statutory, some in regulations, some In written
form that may or not be readily available, and some unwritten.
Moreover, there may be different hearing procedures even within
agencies that are subject to the Administrative Procedure Act for some
of thelr hearings; other hearings of the agencies may employ a variety
of divergent procedures. The need for standardization and
accessibility outweighs the other considerations that may faver the

status quo.

ALTERNATIVES

The staff sees several different approcaches we can take:

(1) Continue our effort to draft a uniform statute, recognizing
the need to allow for flexibility. The end product may well turn out
to be a manageable statute-plus-regulations scheme. After all, other
states and the federal government have single administrative procedure
statutes, presumably with necessary regulatory variation in procedures
for individual agencies.

(2) Continue our effort to draft a uniform statute, after writing
out a few key agencies, If we can determine that procedures of certain
agenclies necessarily are so different from the norm that they are
causing the statute to be skewed or have too much variability in it, we

could excise those and end up with a better basic statute. The



problem, of course, is to determine which agencies might be in this
category without having first worked through the statute and seen
whether it will fit.

{(3) Attempt to 1improve the existing Administrative Procedure Act
for agencles covered by it unencumbered with special provisions,
options, and regulations. When we have completed that task, we can
look to see whether any agencies not now covered by the act can or
should be brought under 1t (and conversely, whether any agencles now
covered should be excluded from it). Agencies brought under the act
could be brought under the act as 1s, or special provisionas could be
added 1f necessary to adapt the act to fit the needs of those
agencles. For agencles not brought under the act, we could see whether
any of the desirable features of the act should be incorporated in
their statutes.

One problem with the third approach i1s that it is potentially even
more time-consuming than the first. It may take a substantial amount
of time simply to work our way through the Administrative Procedure Act
in light of all the types of proceedings it now applies to. Then, we
would need to study the procedures of individual agencies not covered
by the act, not to mention the non-APA procedures of agencles some of

whose hearings are covered by the act and some not.

AFTERTHOUGHT

At the outset of the administrative procedure study the staff was
satisfied that a uniform act, with a few necessary exemptions, would be
achievable, DOur first actual statutcery drafts, however, have provided
such an opportunity for variation from the norm that the staff has
become concerned this may foreshadow an administrative procedure act
that 1is an extraordinarily complex amalgam of statutes and
regulations. Having now raised the matter for Commission
reconsideration, and having zgain worked through the arguments pro and
con, We are mnot sure other approaches are better, They may well be
worse. Perhaps we need to continue the present approach a while longer

before concluding it needs to be altered.
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The Commission needs to hear from its consultants, and other

knowledgeable and experienced persons, on this matter.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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tlemo 91-4 FXHIBIT 1 Study N-105

@ ASSOCIATION OF CALIFORNIA STATE ATTORNEYS
AND ADMINISTRATIVE LAW JUDGES

G LW REY, ComR™
JAN 0 7 1991

January 3, 1991 RECEIVED

Nathaniel Sterling, Assistant Executive Secretary
California lLaw Revision Commission

4000 Middlefield Road, Room D

Palc Alto, CA 94303

Dear Nat:

This letter is to confirm my verbal presentation at the November
30, 1990 meeting of the California Law Revision Commission in Los
Angeles. These comments addressed memorandum 90-129%, regarding
the effect of ALJ decisions relative to a new Administrative
Procedures Act.

The Association of California State Attorneys and Administrative
Law Judges (ACSA) represents all of the rank-and-file administra-
tive law judges in the State of California, as well as hearing
officers, staff counsels, deputy commissioners, and the workers!'
compensation judges. ACSA is in support of the recommendations
by Professor Asimow to provide greater recognition of an ALJ's
decision, in particular, with reqgards to credibility of witness-
es. We feel that the ALY who conducts the hearing is in the best
position to evaluate the credibility of a witness during the
hearing.

Professor Asimow proposed that if the recommendations of the ALJ
are not to be followed, the governing body overturning that
decision should be required to provide a substantive analysis of
the ratiocnale why the ALJ determination is rejected. A rule such
as this incorporated into a new Administrative Procedures Act
would assist tremendously in providing real due process for the
citizens of California. It would also help relieve the courts of
the unnecessary congestion caused by the appeal of decisions of
ALJ's which have many times been modified by upper management.

Additiocnally, ACSA is in support of the footnote at Section
640.260, wherein Professor Asimow suggests that an appropriate
agency be authorized to implement a volunteer system for ALJ's to
work outside their agency. ACSA would support the Office of
Administrative Hearings coordinating such a voluntary program and
would be anxious to work with Director Engeman in the establish-
ment cof such a program.

Headquarters &60 J Streef, Sulte 480 Sacramento, California 95814 {916} 442-2272

Los Angeles 505 Morth Brand Boulevard, Sulte 780 Glendaie, Califormia 91203 {818) 246-0653

San Francisco 1390 Market Street, Sulte 925 San Francisco, Callifornia 94102 (415) B&61-5980
Tolofox: Headguorters: (916) 442-4182 Los Angeles: (818) 247-2348 San Franclsco: (415) 861-5360
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Nathaniel Sterling
January 3, 1991
Page 2

The feollowing issue was not addressed but warrants some discus-
sion. The timelines for decisions and trial determinations are
items which may need further review. If timelines are in place,
language needs to be included in the new APA to require depart-
ments to hire sufficient administrative law judges to conduct the
hearings in a timely manner in a normal workday. As has been the
case with some agencies, the workload far exceeds the staffing of
ALJ's to meet all the timelines. This not only creates problems,
but also develops a statute which is ripe for violation.

An additional concept which should be included in any revised
Administrative Procedures Act is the declaration te aveid or
prohibit ex parte contacts with the ALJ.

This brief summary is designed to chronicle the information
relayed verbally at the November 30, 1990 meeting and discuss a
couple of additional items. We look forward te working with the
Commission throughout the development of this process.

Sincerely,

€

John E. Sikora
Labor Relations Consultant

cc: Administrative Law Adjudication Ad Hoc Committee
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STATE OF CALIFQORAN!'A—STATE aAND CONSUMER SERVICES AGENCY GEOQRGE DEUKMENAN, Governor
FAIR EMPLOYMENT & HOUSING COMMISSION
1396 MARKET STREET, SUITE 410 CA LAW EEV. COMN'N
SAN FRANCISCO, CALIFORMIA 94102
:416) 557-2325 'JAN 10 1991
RECELIVED

January 7, 1991

Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Administrative Adjudication: Effect of ALJ Decisiocn
Memorandum 20-129 (NS)

Dear Mr. Marzec:

Our agency, the Fair Employment and Housing Commission (FEHC),
submitted a memo to the CLRC regarding the above-referenced study
and Prudence Poppink, Commission counsel, attended the CLRC
meeting on November 30, 1990. (Our November 30th memo is
attached to this letter.) The FEHC is very interested in this
topic and would like to be informed of all future CLRC meetings
on this issue and to receive copies both of any draft APA
revisions and of any further studies, reports or recommendations
by Professor Asimow.

In our November 30, 1990, memo, we promised further commentary on
Professor Asimow's recommendations and on the draft statute
revising the APA. This letter contains our comments on both
issues.

First, however, we have a general observation to make about the
process to date. As we understand it from the discussion at the
November 30th meeting, the gecal of the CLRC in undertaking a
rev151on of the current APA system is to prov1de greater
uniformity in the prccndural riles governlng administrative
adjudication by the various state agencies. This would give the
private practltloner more of an Meven playing field" with the
Departments in that the rules would not be so esoteric.

There appears to be a basic contradiction, however, between this
goal and Professor Asimow's recommendations. In his attempt to
create one model APA which all administrative agencies --
1nclud1ng the current non-APA ones -- would use, he has had to
build in much flexibility in order to cover all situations. 1In
doing so, he has created a system which is potentially more
complex and varied than the current one. Currently, all APA
agencies must follow -- without deviation -- the procedures set
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Page 2
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forth in the APA. Non-APA agencies have, of course, their own
procedures. But under Asimow's recommendations, even APA
agencies =-=- such as ourselves -- would have more discretion than
we currently have to choose the procedure which fits our
situation best. And, presumably, each agency would spell out in
its requlations which variation of the theme it has chosen.

Our agency, for one, would appreciate having more discretion than
we do now and we applaud Professor Asimow's efforts to create a
more flexible system. But these efforts seems counter to the
gecal which led to the CLRC study in the first place. Under the
Asimow APA, the private practitioner would not only have to go to
the Government Code to look at the APA, but he/she would then
have to find the regulations of each particular agency in order
to find which of the discretionary models that agency has
adopted. This seems potentially more confusing to the private
practitioner and would continue to give Department prosecutors a
significant advantage.

Asimow Recommendations

With respect to the specific recommendations contained in
Professor Asimow's report of August 13, 1990, we have the
following observations:

1. Credibility Determinations of the ALJ

We had commented earlier on Professor Asimow's
recommendation regarding the effect to be given an ALJ's
credibility findings and will not repeat those comments
here. Additionally, it appeared from the written and cral
comments from the other agencies that we all have quite
similar concerns and that Professor Asimow was willing to
incorporate these concerns in a substantial revision of his
recommendation regarding giving "great weight" to the ALJ's
credibility findings. We will be anxious to see and comment
on those revisions. 1/

1/ On this point, we recommend that Professor Asimow consider
more carefully the requirement in the Washington statute,
cited in footnote 57 of his August 1990 study. This
requirement is that the agency "give due regard to the
[ALJ's] opportunity to cbserve the witnesses.”" In our mind,
this appropriately acknowledges the ALJ's superior
opportunity to observe the demeanor of the witnesses without
taking away the agency's ultimate power to decide the cases.

4
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One point was raised, however, at the November 30th meeting
on which we would like to follow up. Many of the agencies
expressed puzzlement and skepticism over whether there
existed a current problem regarding adoption of the proposed
decisions and/or of the credibility findings of the ALJ's.,
The response of Professor Asimow and of several of the
Commissioners was that, indeed, there was a problem and that
they were aware of at least one agency which "routinely" and
"as a matter of course” rejected the ALJ's proposed
decisions and/or credibility findings.

We presume that Professor Asimow and the Commissioners were
referring by these remarks to our agency, the FEHC.
Although it is true that the FEHC does, indeed, reject a
large number of the proposed decisions it receives from 0O2H,
it does not do sc "routinely" or "as a matter of course."
The FEH Commissioners themselves review each proposed
decision and discuss what course of action they wish to
take. There are many reasons for their rejection of so many
proposed decisions and we would be more than happy to sit
down with you, your staff, and Professor Asimow to explain
to you those reasons.

More important, however, is the possibility that the FEHC
may be in a unique position as an APA agency which really
does not belong within the current structure. The solution
may be to figure out what to do with the FEHC rather than
create new rules which all of the other agencies feel are
unnecessary. We have given this issue much thought and have
several ideas which we would like to discuss with you and
Professor Asimow at some point.

Allowing agencies to delegate the initial hearing to hearing
officers for preparation of an initial decision

We have no quarrel with this recommendation, although, as
stated above, we have had a problem with the gquality of the
initial decisions. We agree that it is both ineffective and
impossible for a quorum of most commissions and boards to
hear the individual cases themselves.

Allowing agencies the option of delegating final dec¢ision-

making authority to the hearing officer or of retaining this
power themselves

Again, we have no problem with the reccmmendation except for
our general ocbservation above that this would increase,

3
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rather than decrease, the options available to each agency
and would make it more, rather than less, difficult for the
private practitioner to know the rules of any particular
game being played. Under this recommendation, the FEHC
would choose to retain its final decision-making authority
and, from the tone of the discussion on November 30th, it
appears that this would be the choice of the agencies
represented there. It would be interesting tec learn which
agencies, if any, would actually want to give up this
authority. If there are none, then, of course, this
recommendation would appear unnecessary.

One other concern we have is that, to the extent copticns do
become available, all of them are deemed equally valid. We
have this concern because, under the current APA, an agency
has full statutory authority to reject a proposed decision
and write its own decision. (Gov. Code, §11517, subd. (c).)
Yet the FEHC has been continually chastised over the years
for exercising its statutory right to do this very thing and
has been led to believe that this option is somehow less
valid than that of adopting the proposed decisions.

Requiring receipt of the proposed decision by the parties

and an opportunity to file briefs with the agency before the
agency considers summary adopticon of the proposed decision

We also have no problem with this recommendation. We
currently send out to the parties a copy of the proposed
decision as soon as we receive it. We do not ask the
parties to file briefs at this time but we often receive
communicaticns from one or both parties urging us to adopt
or reject the proposed decisions and have contemplated
formalizing this practice.

Again, our situation is different from the other APA
agencies. The FEHC never summarily approves a proposed
decision without a review of the record.

Reconsideration

We agree with most of Professor Asimow's recommendations
regarding reconsideration. We agree that some form of
reconsideration should be retained so that problems can be
resolved short of litigation. We agree that a fixed number
of days from a fixed starting point is preferable but our
decisions are never effective "immediately" and thus we do
not have the problem he refers to in his study. Similarly,
we agree that reconsideration should never be made a
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prerequisite for judicial review. And we have no procblem
with a requirement that an agency prepare a statement of
reasons if recensideration is granted. We would not,
however, be in favor of allowing a party to petition to the
ALJ for reconsideration of a proposed decision. Requiring
the parties to file briefs with the agency upon receipt of
the proposed decision should be sufficient input to the
agency of the strengths/weaknesses of the proposed decision.

The CLRC has, however, apparently rejected most of Asimow's
recommendation and, in its draft APA statute, has limited
reconsideration to "correction of mistakes and clerical
errors." (Section 642.760.) In our judgment, this seems
too narrow a restriction. It has been our experience that
reconsideration is a useful vehicle which has, on occasion,
given us a second lock at an issue from a new perspective.
In these days of congested courts, it would appear
expeditious to retain as much action at the administrative
law level as possible.

One aspect of Professor Asimow's study and the resultant APA
draft statute has puzzled us. There is no discussion in his
study about the pres and cons of amending Government Code section
11517, subdivision (b) to increase the options available to an
agency for dealing with a proposed decision. Currently, an
agency's only option, short of remand, is to adopt the propecsed
decision in its entirety (with the sole exception of being abkle
to reduce the penalty) or reject it. Section 642.770 of the
draft APA statute retains these limited options. The FEHC
receives many proposed decisions which, with very slight
modification, would be adocptable. Because of the APA, however,
the FEHC must reject the entire proposed decision, allow the
parties an opportunity to submit further argument, and then
reissue the decision with the modifications.

Particularly if the APA were to be amended, per Professor
Asimow's recommendation, to provide for briefs after the proposed
decision has been issued and served but before the agency acts on
the decision, it would seem appropriate to allow the agency more
discretion to revise the proposed decision. The parties will, in
essence, have had their "further opportunity to arque" the case
and there seems little purpose to so narrowly circumscribe the
agency's options at this point.

The ALRB has statutory authority to "modify or set aside, in
wheole or in part any finding or order made or issued by it."
{Labor Code, §1160.3) In practice, the ALRB either 1} affirms
the proposed decision; 2) affirms it with modifications; 3)
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affirms to the extent consistent with its decision; or 4)
reverses the proposed decision. Similarly, the reqgulations of
the Public Emplcyees Relations Board (PERB) allow the board to
"affirm, modify or reverse the proposed decision, order the
record reopened for the taking of further evidence, or take such
cther action as it considers proper." (Cal. Code of Regs., tit.
7, §32320.) It is these types of options which, in our judgment,
would lead to the adoption/modification of an increased number of
proposed decisiocns,

Again, we would be delighted tc meet and talk tc you about this
problem since, for the FEHC, it has been a major stumbling block
to the adoption of more proposed decisions.

DRAFT APA STATUTE

Recognizing that the draft APA statute will be amended time and
time again, we have confined ourselves to only a few comments on
the draft that was circulated for the November 30th meeting.

1. Section 642.840 (Review Procedure)

We are opposed to the language in this section which would
require the agency to give each party opportunity to submit
both a written brief and to present oral argument.
Mandatory oral argument seems unnecessary and
extraordinarily time consuming in the vast majority of
cases.

2. Section 642.830 (Initiation of Review)

The FEHC opposes the requirement that a notice of review of
a proposed decision indicate the issues for review. The
FEHC practice is to review the entire decision in light of
the record. Such a notice would merely circumscribe the
agency's scope of review and make it cumbersome to fix
errors detected after the notice was issued.

3. Section 642,850 (Final Order or Remand)

The FEHC opposes the provision of this section which
requires identification of the differences between the
proposed and final decisions. In an extensive modification
from the proposed decision, this would be a time consuming
and wasteful task.
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4., Section 642.810 (Availabjlity of Review)

We agree strongly with the retention of the power of the
agency to review a proposed decision on its own motion.

5. Sections 642.770_ (Adoptijon of Proposed Decision) and 642.830
(Initiation of Review)

As mentioned at the November 30th meeting, the time lines in
these two sections are contradictory. 1In section 642.770,
the agency may summarily adopt a proposed decision within 30
days of issuance, but in section 642.830, the parties have
100 days to tell the agency whether or nct toc adopt the
proposed decisions. Thus, under these timelines, a party
may very well be briefing an issue which has long been
decided by the agency.

These are cnly some preliminary comments. We are anxicus to see
any revisiocns of the draft APA statute and any further reports
from Professcr Asimow. We expect to remain active in this
process.

Thank you for your consideration of ocur comments.

Sincerely,

- m’m"'\ . .

/lka..—f - :

Steven C. Owyang C:r-ﬂzi>

Executive and Legal Affairs Secretary

SCO/wp:awh

cc: Professor Michael Asimow
Nathaniel Sterling
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Executive and Legal Affairs Secretary

The Fair Employment and Housing Commissicn (FEHC) 1s that state
agency which interprets and enforces California's civil rights
laws. The FEHC is an agency currently governed by the
Administrative Procedure Act (APA). Unlike many other APA
agencies, however, the FEHC is statutorily empowered "“to
establish a system of published opinions which shall serve as
precedent in interpreting and applying the provisions of [the
Fair Employment and Housing Act}." (Gov. Cocde, §12935, subd.
(h).)

Because of this mandate, the FEHC is vitally interested in
Professor Michael Asimow's recommendations regarding the APA and
the effect/weight to be given proposed decisions written by
administrative law judges.

Last year, the FEHC had commented extensively on Professor
Asimow's earlier report "Administrative Adjudication: Structural
Issues." We had been led to understand that because we had
submitted comments on that report, we would be kept informed by
the Law Revision Commission of further developments on these
issues. We heard nothing, however, about the current study and
recommendations until we received a letter from the Public
Employment Relations Board on November 13, 1990.

Because of this lack of notice, the FEHC has not had time to meet
and develop a thoughtful response to the Asimow recommendations
and the draft APA statute. The FEHC, however, would like to
submit a response, both in writing and orally at a future Law
Revision Commission meeting if possible. The FEHC plans to
discuss this issue at its next scheduled meeting on December 4,
1990, and will submit formal written comments as soon thereafter
as possible.

Preliminarily, however, the FEHC can say that it is concerned
about Professor Asimow's fifth recommendation, which would
require ALJ's to identify findings based substantially on
credibility. It would also require reviewing courts to give
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"great weight" to these credibility findings, even if they have
been modified or reversed by the agency.

An initial concern is that the recommendation requires the ALJ to
identify those findings which are based in credibility, but it
does not require the ALJ to explain the reason for the
designation. This will make it very difficult, if not
impossible, for the agency or the courts to challenge those
findings with such a "credibility™ label. This recommendation,
therefore, cedes great power to the ALY and effectively deprives
an agency of its ability to perform its statutory mandate to
decide these cases.

Additionally, since the ALJ's labeling of a fact as “credibility
based" will determine whether it is to be given "great weight" or
not, there will be disputes over the correctness of this label in
the first place. And, again, practically speaking, the agency is
at a serious disadvantage in being able to challenge the ALJ's
designation. Indeed, even the CLRC staff sees problems with this
and states, in its comments on page 15 of the draft statute that

Given this situation, the staff wonders whether this
provision may do more harm than good, leading to battles
over the weight to be given the [ALJ's] identification, in
addition to the inevitable battles over the weight to be
given the findings themselves.

A third and critical concern with this recommendation is that, in
most instances, the ALJ is really in no better position to
determine "credibility" than is the agency itself. The FEHC
already defers to the fact that the ALJ sits at the hearing and
observes the demeanor of the witnesses. But demeanor is only one
of many factors determining the credibility of a witness and, as
to the other factors, an agency is probably as competent as an
administrative law judge to make such a determination. For
instance, inconsistencies in testimony, prior inconsistent or
consistent statements, and the existence of bias or motive are
credibility factors which can be as easily ascertained by a
review of the record as by the judge.

This are just a few preliminary thoughts on Professor Asimow's
recommendations and the draft statute; we hope to flesh out these
ideas in a later submission. The ramifications of the suggested
proposals are many and significant and we strongly urge you to
continue to take public testimony from as diverse a group as
possible before deciding on a course of action.

Thank you for your attention to our views.

SCO/PKP /wp:awh
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RECRIVED

February 21, 1991

Reger Arnebergh, Chairperson
Members

California Law Revision Commission
4000 Middlefield Road, Suite 2-D
Palc Alto, CA 94303-4739

RE: Study N-105--Administrative Adjudication

Dear Mr. Arnebergh and Members of the Commission:

This is intended to express the interest of the Department
of Consumer Affairs and its constituent licensing agencies in the
study referenced above. The department sent representatives to
the commission's meeting in November 1990 and intends to continue
this practice at all meetings where the above study is to be
discussed. We would appreciate it if your staff would continue
te send the department notice of those meetings as well as a copy
of the material to be discussed at the meeting.

At this juncture, given the fact there is only a partial
preliminary draft available, it is not clear how the proposed
procedures will fully impact our agencies. Thus, we do not
intend to comment extensively on the draft itself at this time.

However, we do wish to identify for you certain broad
concerns we have with some of the recommendaticns and with
portions of the draft attached to memorandum 90-129, dated
October 10, 1990.

First, we would point that both proposed sections 610.400
(defining the term "order") and 640.010 are so broad as to
require adjudicative proceedings in many matters for which
adjudicative proceedings are not currently required and should
not be required. Indeed, these provisions could require
adjudicative proceedings for matters that are administrative in
nature.

Second, it appears from those portions of the proposed
statute which have already been drafted that the length, cost and
complexity of agency adjudicative proceedings will be greatly
increased. We would urge the commission to consider the cost
impact of the proposed procedures, particularly in these times of
serious fiscal constraint. For example, the requirement of briefs
and oral arquments prior to an agency acting on a proposed
decision lengthens the proceedings and increases the costs both

12
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to the agency and to the subject of the proceedings. If
procedures are made more complex, it will be more difficult for
licensees to represent themselves without counsel, it will be
more costly for them to be represented by counsel, and the
proceedings will take longer to complete than is currently the
case.

Third, the department has reservations about the
recommendation that the credibility findings of an administrative
law judge be given great weight. If the commission eventually
cffers a formal legislative proposal to this effect, we would
urge that the term "credibility" be defined more narrowly and be
limited in its scope to witness demeanor, the only factor
affecting witness credibility which is based on actual
cbservation of the witness. Further, it would seem important to
require the administrative law judge to explain fully why a
finding is based on demeancor and to identify precisely the basis
for that determination so that an agency head can make an
informed decisicn when acting upon the proposed decision.

We look forward to working with the commission during the
course of this project and will be providing further comments in
the future.

Sincérely;

JEFF
Deputy Director
Legal Affairs

cec:  All Agencies

13
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January 2, 1991

Mr. Nathaniel Sterling
Assistant Executive Secretary
California Law Revision Commission

4000 Middlefield Road

Suite D-2

Paleo Alto, California

Dear Mr. Sterling:

24303-4739

Study N-105
O LW T,

JAN 0 7 1991
l i ‘ ' I ' MORK QOFFICE

230 PARE AVENUE
NEW YORK, N, ¥ D09
1212) 432-2800
TELECOPIER [212| £92-4950
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CENTURY CITY QOFFICE

0100 SANTA MONICA BOULEVARD
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1213} 282-2000
TELECOPIER [212) 282-2192
TELEX &7-3106

Re: Administrative Adjudication

You and I corresponded about a year ago regarding the
adjudicative functions of the State Board of Equalization. I
have now read the second report of Professor Asimow which is
entitled "Appeals Within the Agency: The Relationship Between
Agency Heads and ALJs," and I have some observations to offer as
to how his recommendations would relate to that board.

¥You will recall that early in 1989 the board tock a
significant step toward bringing its hearing procedures for
business tax cases into closer conformity with the Administrative

Procedure Act.

Its hearing officers now act more like

administrative law judges, but apparently the board is not
willing to delegate te them anythlng more than an investigatory
role. That is a role which is adequately performed now by audit

superv1sors

conferences between taxpayer, field audltor,

supervisor.)

Judgmental role.

(Board practice allows for district office

and audit
Hearing officers should be given more of a

They should have the authority to weigh the

evidence and reach cenclusions of fact which the board should not

routinely reopen by granting a full rehearlng
officer's decision is made,

After the hearing
further review by the board itself

should be confined to the record made before the hearing officer.

If the board finds the record to be inadequate,

14
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better to remand the case to hearing officer rather than
conducting a rehearing en banc. The board members' desire to be
accessible to their voting constituents is probably the reascn
for their unwillingness to cut off the factual inquiry at the
hearing officer level, as Asimow notes at page 8 of the report.
Such indulgences, however, are costly, time consuming, and
inefficient.

I have looked at the Sales and Use Tax Law, the
principal business tax statute administered by the board, and I
find that full delegation of the hearing function is clearly
authorized. Section 6562 deals with petitions for _
redetermination of a tax deficiency determination and provides
that "the board shall reconsider the determination and, if the
person has so requested in his petition, shall grant the person
an oral hearing." However, Section 7052 provides that the Board
"may designate representatives to conduct hearings, prescribe
regulations, or perform any other duties imposed by this part or
other laws of this State upon the board." Therefore, I would
urge the Commission to recommend to the Board that it not
routinely grant en banc rehearings in business tax cases.

Turning to the board's appellate function in income and
franchise tax cases, there has so far been no movement by the
board toward the APA model. I am enclosing a copy of my paper
that was published in the Fall 1990 issue of the State Bar Tax
Section News. 1In it I describe the shortcomings of the present
system and propose some reforms, including bringing the appeal
process into closer conformity with the APA by converting the
board's lawyers from law clerks to ALJs, delegating the hearing
responsibility to them, and confining the board's function to a
review of the record and the ALJ's decision. This approach has
been endorsed by the Executive Committee of the Taxation Section,
and I hope the Commission will keep it in mind during its
deliberation on the whole subject of administrative adjudication.

Sincerely yours,

N

ohn 5. Warren
of Loeb and Loeb

JSW: £fbl WAJ10897.L01
Enclosure

cc: Terry L. Polley, Esqg.
Chair, State Bar Taxation Section

Michael Asimow
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Tax Dispute Resolution in California-
Is There A Better Way?

John S. Warren
Partner, Losb and Loeb
Los Angeies, California

“The most elemantary prin-
ciples of human conductindicate
the necessity of soma highly
qualified independent tribunal or
agency which will impartially ex-
amine and decide controversies
arising betwean government and
taxpayers in revenue cases.”
Randeiph Paul, TAXATION IN
THE UNITED STATES

There is much tc be admired in the
design and administration of the Cali-
fornia tax system. Many innovations in
tax theory and policy have been de-
veloped hereand copied inother states,
and the level of professionalism in our
taxagencies isunsurpassed anywhere.
In the area of tax dispute resolution,
however, California compares very
poorly with other states in fulfilling the
requirement so eloquently expressed
by Randolph Paui. While other states
have been updating and pedectlnq
their dispute resolution procedures,
California continues to muddie
with rickely structuras built a half cen-
tury or more ago that are unable to
cope with the ever-increasing volume
and complexity of tax controversies.

Many efforts have been made, as
sarly as 19462and as recently as 19893
to effect reforms in the system. Most of
these have been proposals to estab-
lish a judicial tax court, a goal that is
almost an arlicle of faith in the Taxation
Sections of both the American Bar
Associalion and the State Bar of Cali-
fornia. The Little Hoover Commission
and Governer Deukmeijian’s TaxReform
Advisory Commission have also rec-

ommended a tax court for Califomia.
Eachtime, however, the campaign has
floundered on the same obstacles:
administrative cost, opposition of the
Judicial Council to specialized courts,
the necessity of a constitutiona!
amendment, opposition of state and
local fiscal officers to allowing access
to court before payment of an assess-
ment, and the thomy problem of whether
accountants would ba admitted to
practice before the court.

The premise of this paper is that the
tax bar should lower its sights and try
for more modest reforms. Even a billy
goat will learn after butting its head
against a stone wall a few times that it
only makes sense 1o try a different
route. For us that route may be to re-
form the administrative review proce-
dures in tax matters to make them more
credible and efficient.

For this king of analysis, California
taxes can be put into four categories:
income and franchise taxes (adminis-
tered by the Franchise Tax Board and
reviewad by the State Board of Equal-
ization referred to herein as "SBE"),
business taxes, i.e., sales and use

and insurance tax (administered and
raviewed by the SBE), state assessad
property taxes {(acministered and re-
viewed by the SBE), and locally as-
sessed property taxes {administered
by county assessors and tax collectors
and reviewed by assessment appeals
boards in larger counties and by the
board of supervisors in smaller coun-
ties). There is demonstrable need for
improvement in each category; butthis
paper will concentrate on adminisira-

. tive adjudication of income and fran-

chise tax cases, tracing the history,
pointing out the present problems, and
proposing soma reforms.

Historical Background

The present system is not the resuit
of design but rather of a series of his-
torical accidents. When the original
Bank and Corporation Franchisa Tax
Act was enacted in 1929, there was a
struggle between the State Controller
and the SBE as to which office would
administer the new tax. The issue was
sattied by placing the administration
with a Franchise Tax Commissioner

taxes, vehicle fueitaxes, privaterailroad  appointed by a committee consisting
car tax, alcohol and cigarette taxes, Continued on page 2
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of the State Controller, the Director of
. Finance, and the Chairman of the SBE.
As a concaession to the SBE, it was
given an appellate review function over
the acts of the Franchise Tax Commis-
sioner, Whan the original Personal In-
come Tax Law was enacted in 1935,
the SBE again sought to capture the
administration of the law but ended up
with only the same appellate function
that it had in franchise tax cases.

in 1949 the office of Franchise Tax
Commissionar was abolished and re-
placed by the Franchise Tax Board
{herein referred to as “FTB"), consist-
ing of the same three officers who for-
meriy had the power to appeint the
Commissioner. This created an
anomaly of overlapping boards, with
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two of the three-member FTB baing
alsomembers of the five-member SBE.
Thiss since 1949 thare has been no
truly independent appellate review with
respect to any of the state taxes.

In the original Retail Sales Tax Act of
1933 and in the Bank and Corporation
Franchise Tax Actas amendedin 1933,
there ware provisions allowing the tax-
payer to apply 1o the California Su-
preme Court for a writ of certiorari to
obtain court review of a decision of the
SBE. {The Franchise Tax Cormmissioner
was also allowed to seek a writ if the
SBE's decision were unfavorable to
him, but this authority was repealed in
1935.) Had this procedure been ai-
lowed 1o continue, it would have been
possible to obtain prompt judicial de-
terminations of im tax issues
and to build a body of authoritative
case law for the guidance of taxpayers
and tax agencies.*

However, the Supreme Court invali-
dated the procedurein Standard Oil Co.
v. State Beard of Equalization.® On its
own initiative and not at the urging of
the SBE, the Court ruled that under the
separation of powers principle of the
state constitution, certiorarimay lie onty

- ltoreviewthe acts of anofficar or agency

holding judicial powers, and judicial
powers can be conlerred only by the
constitution and not by the legislature.
Ever since this decision, judicial review
of state tax cases has been obtainahle
only by a sult for refund which must be
commencad in Superior Court whare it
must be tried de novo.

Present Problems

The SBE issues writtant opinions in
taxpayer appeals from actions of the
FT8, and thase opinions can constitute
a valuable body of authority for the
guidance of taxpayers and practitio-
ners. Today, howsver, it can take a
very long time for decisions fo be ob-
tained, and as described below there
are increasing doubts about the cred-
ibility of decisions once rendered.
Furthermore, the long administrative
review process shouid accomplish
more than it does in preparing a case
for possible court review.

1. Time Delay. There are signs that
the SBE is losing the ability to cope with
its appeilate caseioad. Just how bad
the situation has become is revealed
by a stalf report prepared pursuant o
the speed-up directive inthe 1988 Tax-
payers 8ill of Rights.® The case inven-
tory was 259 appeals in 1970 and had
increased to 1,662 in 1988. The re-
ported statistics on disposition time for

1%

small cases were not 1oo bad, but the
cases involving issues ol interasttothe
tax bar {such as unitary apportionment
issues in the franchise tax and regi-
dence issues in the paersonal income
tax) move painfully slow.

The SBE's hearing procedure regu-
lations? provide for an exchange of
briets followed by a hearing, after which
the appeal is taken under submission
and a writtan opinion and ordar dater-
mining the appeal are randared. In the
moredifficult casas, it is not unusuatfor
the whole process to take five years or
more. (The stalf report admitted that
ong case in the 1988 inventory was
nine years old.) The SBE Is very indul-
gent in allowing the parties extansions
of time to file briefs and aiso allowing
the FTB to file another brief after the
appellant’s reply brief, but otherwise it
is not chargeable with the time taken to
briet the case. Once briefad, howaver,
the case may sit for a year of more
before being-called for heating before
the SBE, and two more years may pass
before the opinion is rendered. in other
words, itis notuncommaon forthe board
to consume three years in performing
its part of the work.

The actual work on the case is done
not by the board members themsaelves
but by a group of attorneys in the SBE
legal division. These attorneys study
the briefs and prepara a written sum-
mary for the board members prior to
the hearing, and after the haaring they
write the proposed opinion. It is ap-
parent that the board members ganer-
ally accept the opinion as proposed.
Dissenting opinions are unknown, and
there is only one casain recentmemory
where there was a split vote on the
decision (but still no dissenting opin-
ion).? In other words, the real decision
makers are the staff attomeys, anditis
obvious that there are not enough of
tham, or they do not have adequate
support services, to keep up with the
caseload increase, let alone cutting
into the backiog.

2. Credibliity. The overlapping
membership of the FTB and the SBE is
one cause for skepticism about the
objectivity of the SBE's appeal deci-
sions. Another cause lies in the fact
that in a deficiency case, an SBE de-
cigicn in favor of the taxpayer ends the
matter; the FTB cannct go on to count
and must cancel the proposed as-
sessment.® Therefore, in a close case
involving a large amount of tax, the
SBE may be inciined to rule for the FT8
and let the taxpayer exarcise his privi-
lege of paying the assessment and
going on o court in a suit lor refund.



When tha FTB loses before the SBE,
it has to abandon that particular as-
sassment, but it doesn't necessarily
, abandon the legal issue. On several
occasions the FTB has lald back for a
few years and then brought ancther
casa before the SBE invoiving the same
issue with a ditferent taxpayer, and it
has succeedadin persuadin% the SBE
tooverrulethe old precedent. " The FTB
then applies the new dacision to ail
taxpayers for all open years. Affected
taxpayers, who may have relied on the
earlier precadant in their tax planning,
must then either capitufate or under-
take the burden of litigating the issue in
court. This disraspact for stare decisis
is bound to foster a growing public
cynicism about the credibility of SBE
appeal decisions.

in earlier times there were relatively
few instances where a taxpayer went
on to court after losing before the SBE,
and the same resuit was generally
reached in the court case. Recently,
however, the number of cases going
cntocourt has increased, and the tide
seems to be running againstthe SBE. 1!
This may cause a further decline in the
credibility of SBE decisions.

3. Inadequate Preparation of
Cases for Court. The timae deiay, the
perception that the SBE is biasad to-
ward the FTB, and the uncertainty that
the SBE will foliow its own precedents
are persuasive reasons for a taxpayer
to forego an appeal to the SBE and
instead take his tax dispute directly to
court. This is unfortunate for it puts on
the taxpayer the burdan of paying the
tax before he can get whathe considers
to be an independent raview of his
dispute with the FTB, and it adds to
court congestion. Moreover, if the tax-
payer does decide to take the SBE
appeal route first and then desires 1o
g0 on to court, he might hope that the
appeal process will have served the
purpose of fixing the facts and narrow-
ing the issues; but he is likely to be
disappointed.

in the appeal process the taxpayer
and the FT8 each set forth their version
of the facts in their respective briefs to
the SBE. If the taxpayer makas addi-
tional factual allegations in his reply
brief, the hearing reguiations allow the
FTB to file a supplemental briaf to re-
spond to those allegations, thareby
contributing o the time delay. *? If there
is still a discrepancy in the statement of
facts, lestimony and other evidence
may be introduced at the hearing be-
fore the SBE. However, the hearing
schedule usually allows only 20 or 30
minutes for each case, and the board

members do not have the training or
axperienca that would quality them as
triers of fact. In sum, there is no orderly
or reliable procedure for fixing the facts
of the case.

When the SBE eventually issues its
opinion, it will set torth its own version of
the facts; but if the taxpayer goes on to
court he may find that the FTB will not
stipulate to the facts recited by the
SBE. Protracted discovaery proceed-
ings and a lengthy trial may then be-
come necessary. Once again the SBE
appeal process will have failed to
contribute anything to the reduction of
court congastion.

Proposals for Change

Some of the problerns with the exist-
ing systam, such as the anomaly of
overlapping boards, could be cor-
rected only by extreme government
recrganization, and this may be too
political for the State Bar to propose. 13
There are other steps, however, that
could be taken within the existing
agency alignments and could be quite
beneficial,

1. Adopt a Pro-settiement Policy.
There is no better way to control case-
load growth than to have a pro-sattle-
ment policy. Cerlainly the Internai
Revenue Service has leamed this: the
stated mission of the JRS Appeals Of-
fice is "to resolve tax controversies,
without litigation, on a basis which is
fair to both the Government and the
taxpayer and in a manner that will en-
hanca voluntary compliance and public
confidence in the inte‘?rity and effi-
ciency of the Service.”

Tax practitioners have learmed from
experience that it is generally more
difficult to seftle a case wit~ the FTB
than with the IRS. The FTBrarsly if ever
proposes a saftlement, and it often
brushes off taxpayers' sattlement over-
tures with the excuse that it tacks
statutory authority to make seltlements,
To overcome this resistance, the State
Bar sponsored and obtained passage
of a liberal settiement authority bill in
1988,' but it was preempted by the
subsequently enacted Taxpayers Bill
of Rights which limits the FTB's settle-
mant authority to cases involving not
mora than $5,000.'8 The State Bar bili
hasbeen reintroducadbutatmiswriting
appears to be dead for this session.!
In any event, achieving caseload re-
ductionthrough settlemnents will reguire
more than enactment of a seltiement
authority bill; it wilt require a cultural
change in the FTB legal staff.

Just as in the federal practice,
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settiement negotiations should takeinto
account the hazards of litigation. Fur-
thermore, just as the IRS recognizes
that published ruiings are not binding
on a court of law, the hazards of litiga-
tion standard should allow the FTB to
settle a case notwithstanding any
published SBE opinion on the issue
involved, for such opinions are not
binding ona courtof law. Aneven more
obvious imperative is that any court
decision supporting the taxpayer, even
it it is an unpublished opinion, should
be given great wsight in settlement
negotiations, for what can be better
avidence of a litigation hazard than the
fact that the FTB has already lost the
Issue before at lsast one court?

i a case is not settled at the protest
level and goes on appeal to the SBE,
that board should likewise recognize
its mission to be fair resolution of tax
controvarsias without litigation. It should
at least consider the possibility of
bringing the parties togstherin a settie-

~ ment that will avoid litigation. This would

be a particularly appropriate mission
for thosa SBE members who are at the
same time FTB members. Here again,
unpublished court opinions should ba
regarded as settiemeant motivators.

2. Allow the FTB to Sue. As pravi-
ously noted, the Franchise Tax Com-
missioner was once allowed to seek
court review of an adverse SBE deci-
sion, but that provision was later re-
pealed. More recently, a bill was intro-
duced to allow the FTB to go on to
court. The bill was supported by the
Taxation Section, opposad by one or
more SBE members, and did notpass.
SBE opposition was based on the no-
tionthat ataxpayer shouki notbetforced
to win his case twice.

The argument in support of allowing
court access to the FTB is that it would
improve the cradibility of SBE opinions
by removing two of tha deleterious in-
fluences mentioned above, viz,, the
possible SBE bias toward the FTB in
large deficiency cases and the FTB's
back-door way of overcoming adverse
pracedents. It may be harsh to put the
burden of litigation on the taxpayer
whowinsin the SBE the first time around,
but it is even harsher to imposs ktiga-
tion on anumberoftaxpg:swtna;
mousetrapped when the SBE overru
itself the second time around.* Suifi-
cient protection against FTB harass-
ment of taxpayers could be assured by
including in the legisiation a minknum
doliar amount that would have (o be
involved in the case.

As an alternative to lagisiation alkow-

Continued on page 4
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ing court access, the FTB could adopt
the practice of publishing nonacqui-
escenca in SBE decisions with which it
continues to be in disagroement, simi-
lar to the Commissioner of Internal
Revenue's practice with respect to
cerain Tax Court decisions, so that
taxpayers would be® wamed that an
SBE decision may not be a reliable
precedent and could guide themseives
accordingly. The Taxation Section
urged this approach in a 1988 letter to
the FTB chairman, but no meaningfu
rasponsa has been received.

3. Bring the Appeal Procass into
Closer Conformity with the Adminis-
tratlve Procedure Act. The portions of
California's Administrative Procedure
Act dealing with adjudication® provide
for a formal, triaktype hearing con-
ducted by an administrative law judge
("ALJ") who writes a proposed deci-
sion which the agency heads can
adopt, madify, o reject. Only agencies
performing alicensing function are now

within the scopse of the Agt, but there
are two instances where a similar pro-
cedura has been established for tax
matters.

One cf these is the unempiloyment
insurance tax. There is in the Empioy-
ment Development Department an
Appeals Division consisting of the Un-
employment Insurance Appeals Board
and a staff of ALJs.® They areinvoived
mostly with benelit appeals, but they
do also adjudicate tax disputes be-
tween employers and the Director.?!
The Director, as wall as the taxpayer,
can appeal 1o the Appeals Board from
the AL.J's decision; and if the Appeals
Board rules against the Director, he
can go on. to court in a mandamus
proceeding.Z

The other axampie is within the SBE
itself. Last year the board announced a
new approach te the handting of busi-
ness tax disputes. The hearing func-
tion was transferred from the legal staff
to a separate Appeais Unit which re-

‘ports direct to the board's Executive

Director. In other words the lawyers
who hear protests are no longer the
same lawyers who give legal advice to
the audit staff. The Appeals Unit attor-
ney conducts an informal hearing and
writas a proposed decision. Either the
taxpayer or the Depariment of Busi-
ness Taxes can then request a hearing
before the SBE, but the Appeals Unit
attorney will not participate in that

John Warren has besen the ar-
ticulate voica of reason and a leader
in the development of tax policy
and law in tha State of California.
For the last three ysars we have
bean axiremety fortunate 1o have
his wisdom imparted on an official
basis through his membership on
the Executive Committea of the
State Bar Taxation Section. As his
term axpires, John has written a
thoughtful article suggesting ways
to substantially improve the pro-
cess of tax advocacy in the State of
California.

John and others have been con-
sistently trustrated by the failure of
sweeping but necessary propos-
alstorevarmnp the Slate's antiquated
tax advocacy process. Rather than
continuing his shouts at ears that
will not kisten, John has proposed
numerous compromises and less
sweeping adjustments dasigned

Editor’s Comment

to deal with the practical problems
facing taxpayers while still mesting
the interests of public administra-
tors. Lat us hope that this distin-
guished and thoughtful voice of
reason ig finally heard.

Thomas Schosttle has authored
an article which discusses credi-
tors’ rights to assets of qualified
retirement plans. Several seemingly
innocuous developments have
caused much concemn in federal
bankruptcy counts outside of Cali~
fornia and it is now less certain that
retirement bensfits are as protected
as praviously thought.

This addition aiso reprints a well
written piece by Eric Coffill of the
Franchise Tax Board. Mr. Coffill's
paper presents a compendium of
existing case law on the definition
of “financial corporation® for pur-
poses of the Stata Franchise Tax.
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hearing. Thus the Appeals Unitand its
altomney hearing officers act in a way
thatis quite comparable tothe Appeals
Division and its ALJs in the Empiay-
ment Development Department.

How could this pattern be adapted
to income and franchise tax appeals
and what would be the advantages?
The SBE staff atiorneys who are the
reai decision makers could be elevated
to ALJs (or hearing officars if ALJ is o
grandiose atitle). They would conduct
a hearing of the appeal (which shoukd
be a formal, on-the~record hearing as
in unemployment insurance taxes
rather than an informal conference as
in business taxas) andthey would write
a decision. Either the taxpayer or the
FTB would be abile to request that the
decisionbe reviewedbythe SBE. There
would not be another hearing; the SBE
waould simply review the record and
approve, modify, or reject the opinion.
If the SBE thought more factual inquiry
was necassary, it would remand the
casa to the ALJ.

This procedura should speedup the
rgview process. Eliminating the SBE
hearing weuld eliminate the present
long wait to get on the board's hearing
calendar and would reduce the time
the board members nead to devote to
the appeal function. The ALJs would
be better qualified to take evidence
than the non-lawyer board members
(although they might have to be given
some additional training in trial proce-
dure and the law of evidence), and
taxpayers would have the opportunity
to confront the true decision maker.
The case would be better prepared for
possible future court raview. Indead,
consideration might be glven to
bringing court review within section
1084.5 of the Code of Civil Procedure,
i.8., the parties would gotocourtonthe
record made before the ALJ unless the
court finds that there is relevant evi-
dence which, in the exercise of rea-
sonable diligence, couldnothave been
produced or was improperty excluded
at the hearing, in which case the court
could sither admit the evidence or re-
mand the case. Suchaprocedure could
be an important contribution 1o reliev-
ing court congestion.

Tha existing group of SBE {awyers
working on appeals may not be suffi-
cient in numbers or experiance 1o take
over the hearing function. lfmaore people
are needed, they could be recruited
from the group of attormeys who pres-
ently hear protasts in the FTB. ltis even
possible that this approach could lead
eventually to a merger of the protest
and appeal proceedings into the same




type of one-step administrative review
as now exists in the internai Revenua
Sarvice.

Forecasting administrative costs of
' anewprogramcan betricky, butinthis
case it would seem that the cost in-
crease shouid be modast, and that
thera might even be a saving in the
long run. Positions would be filied mainly
with existing personnel. SBE members
would be freed to devote more tims to
their other dutias. Credibility of appeal
dacisions should improve, and this in

combinalion with faster disposition of

appeals may attract more taxpayers to
utilize the appeal procedure instead of
going directly to court. Those cases
geing from appeal to court can be
handled mora expeditiously. Thusthere
would be cost savings in the court
system that would offset to some extent
the cost increases that might be im-
posed on tha SBE.

it California wishes to expiore this
kind of reform, much couid be tearmed
by studying the experience of other
states which have a system very much
like this. New York in particular shouid
be studied for it Is closast to California
in size of revenue system, and it over-
hauled its administrative adjudication
system in 1987.2

4. Provide an Incentlve for Rapld
Disposition of Appeals. Thera is one
more thing which might ba done, either
in combination with the foregaing re-
forms or alone. California judges are
required to rander their decision within
90 days after a case is taken under
submission or their pay will be
stopped. Subjecting members of the
SBE to such a penalty might be too
draconian. A better idea might be the
taxpayer ralief measure fashioned in
Michigan when it was having a delay
problem with its Board of Tax Appaals.
Taxpayers were allowed an abatement

of interast if the board did notrendera

decision within 20 days after the filing
of the parties’ last reply brief %
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PART 4. ADJUDICATIVE PROCEEDINGS
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Article 2. Office of Administrative Hearings
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§ 640.220., Office of Administrative Hearings
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§ 640,240, Hearing personnel
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ADMINISTRATIVE PROCEDURE ACT

SECTION 1. Division 3.3 {commencing with Section 600) is added to
Title 1 of the Government Code, to read:

DIVISION 3.3. ADMINISTRATIVE PROCEDURE ACT

PART 1. GERERAL PROVISIONRS

CHAPTER 1. SHORT TITLE ARD DEFIRITIONS

Article 1, Short Title

§ 600, Short title 04/27/90
600. (a) This division, and Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2, constitute and may be cited

as the Administrative Procedure Act,

{(b) A reference In any other statute or in a rule of court,
executive order, or regulaticn of an administrative agency to the
hearing provisions of the Administrative Procedure Act, or to Chapter 4
{(commencing with Section 11370) or Chapter 5 {commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Govermnment Code, means
this divisien.

Comment, Section 600 restates a portion of former Section 11370.
A reference In another statute or in a regulation to the rulemaking
provisions of the Administrative Procedure Act continues to refer to
Chapter 3.5 {(commencing with Section 11340) of Part 1 of Division 3 of
Title 2.

References to the "1981 Model State APA" Iin Comments to sections
in this division mean the Model State Administrative Procedure Act
{1981) promulgated by the National Conference of Commissioners on
Uniform State Laws, from which a number of the provisions of this
division are drawn.

Staff Note, This section is drafted in & complex way because we
eanticipate that the new administrative procedure act will be drafted
and enacted iIn separsate phases, beginning with administrative
adjudication and judicial review.
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Article 2, Definitions

§ 610.010, Application of definitions 04727790

610.010. Unless the provision or context requires otherwise, the
definitions in this article govern the construction of this division.

Comment., Section 610.010 restates the introductory portion of
former Section 11500.

§ 610,190, Agency 04/27790

610.190. "Agenecy" means a board, commission, department, officer,

or other administrative unit, including the agency head, and one or
more members of the agency head or agency employees or other persons
directly or indirectly purporting teo act on behalf of or under the
authority of the agency head. To the extent it purports to exercise
authority subject to any provision of this division, an administrative
unit otherwise qualifying as an agency shall be treated as a separate
agency even 1f the unit is located within or subordinate to another
agency.

Comment, Section 610.190 supersedes former Section 11500{(a). It
is drawvn from 1981 Model State APA § 1-102{1). The intent of the
definition is to subject as many governmental units as possible to the
provisions of this division. The definition explicitly includes the
agency head and those others wheo act for an agency, so as to effect the
broadest possible coverage. The definition also would include a
bureau, committee, council, division, or office.

The last sentence of the sectlon is In part derived from federal
APA § 551(1), treating as an agency "each authority of the Government
of the United States, whether or not it is within or subject to review
by another agency". A similar provision 1s desirable here to avold
difficulties in ascertaining which is the agency in any situation where
an administrative unit is within or subject to the jurisdiction of
another such body.

§ 610,250, Agency head 11/30/90
610,250, "Agency head"” means a person or body in which the

ultimate legal authority of an agency is vested, and includes a person
or body to which the power to act is delegated pursuant te authority to
delegate the agency's power to hear and decide.

Comment, The first portion of Section 610.250 1s drawn from 1981
Model State APA § 1-102(3). The definition of agency head is included
to differentiate for some purpcses between the agency as an organic
entity that includes all of its employees, and those particular perscns
in whom the final legal authority over its operations is vested.

—4—
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The last portion is drawn from former Section 11500{a), relating
to use of the term “agency itself" to refer to a nondelegable power to
act. An agency may delegate the power of the agency head to review a
proposed decision in an administrative adjudication. Section 642.320
(limitation of review); see also Section 610.680 ("reviewing authority"
defined).

§ 610.280, Agzency member 11/30/90

610.280. "Agency member” means a member of the body that
constitutes the agency head and includes a person who alone constitutes
the agency head,

Comment , Section 610.280 continues the substance of former
Section 11500(e) ("agency member" defined).

10,31 e on 11/30/90
610.310. "Decision™ means an agency action of particular
applicability that determines a legal right, duty, privilege, immunity,
or other legal interest of a specific persen.

Comment Section 610.310 is drawn from 1981 Model State APA §
1-102(5). The definition of decision makes clear that it includes only
legal determinations made by an agency that are of particular
applicability because they are addressed to named or specified
persons. More than one identified person may be the subject of a
declsion. Section 13 (singular includes plural). "Person" includes
legal entity and govermmental subdivision. Section 610.520 ("person”
defined); see also Section 17.

A decision includes every agency action that determines any of the
legal rights, duties, privileges, or immunities of a particular
identified individual or individuals. This is to be compared tc the
Section 610.660 definition stating that a regulation is an agency
statement establishing law or policy of general applicability, that is,
applicable te all members of a described class. The primary operative
effect of the definition of decision is in Part 4 (commencing with
Section 640,010), governing adjudicative proceedings.

Consistent with the definition in this section, rate making and
licensing determinations of particular applicability, addressed to
named or specified parties such as a certain utility company or a
certain licensee, are decisions subject to the adjudication provisions
of this statute. Cf. federal APA § 551(4), defining all rate making as
rulemaking. On the other hand, rate making and licensing actions eof
general applicability, addressed to all members of a described class of
providers or licensees, are regulations under this statute, subject to
its rulemaking provisions. See the Comment to Section 610.660
{"regulation” defined).

Staff Note. The Commission must address Issues iIinvolving
proceedings that are adjudicative/rulemaking hybrids. Included in this
matter are decisions that have precedential or stare decisis



effect and proceedings that result in both a decision and a regulation
or determination of general application. Unemployment Insurance
Appeals Board Decisions under Unemployment Insurance Code Section 409
might fall into this category.

The staff has discussed this matter with Professor Asimow, who
suggests that precedential decisions should be subject to the same
procedure as nonprecedential decisions, just as court decisions follow
the same procedure regardless of the precedent that may be set in the
case. He would not subject precedential administrative decisions to
the rulemaking process. To make this relationship clear, we_could add

to this seclion a zentence that “Nothing in this section limits the
Fu ntial eff £ ision.”

The Public Utilities Commission is concerned that this statute
could force the PUC to use rulemaking procedures in adjudicatory cases
involving more than one utility. "It would be wholly inappropriate for
the CPUC to be limited to rulemaking procedures in the many complex
cases it handles each year which affect more than one utility or
address a ratemaking issue of general application to all utilities.”
We have added ¢o the Comment Ianguage to make clear that an
adjudicatory decision may involve more ¢han one named utility, This

may not resolve the PUC's concern that it currently Iissues Orders
Instituting Investigation, which may investigate any aspect of a
utility or class of utilities. These orders are not conducted
according to rulemaking procedures, but are conducted as adjudicatory
proceedings with full hearing procedures. It is not our intent here to
disrupt the way the PUC conducts its investigations or to impose
rulemaking procedures where they are not reguired. When we begin work
on rulemaking, we should review the scope or application of the statute
to make sure it doesn't purport toc cover investigations.

The Department of Consumer Affairs iIs concerned that the
definition in this section, when read with 3Section 640.010 (when
adjudicative proceeding is required), is soc broad as to require
adjudicative proceedings iIn many matters for which adjudicative
proceedings are not currently required and should not be reguired.
#Indeed, these provisions could require adjudicative proceedings for
matters that are administrative in nature.” It is difficult for the
staff ¢to respond to this point, since they give us no specific
instances of the types of matters they have in mind., We do note,
however, that our draft envisions informal, as well as formal,
adjudicative proceedings, which may solve their problem. Also, Section
640.010 limits the requirement of an adjudicative proceeding to
decisions 'for which a hearing or other adjudicative proceeding is
reguired by the federal or state constitution or by statute”. This
would completely seem to answer their concern.

§ 610,370, Local agency 04/27/90
610.370. "Local agency"” means a county, city, distriect, public

authority, public agency, or other political subdivision or publie

corporation in the State of California other than the state.
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Comment. Section 610.370 is new. - Local agencies are not governed
by this division, subject to exceptions, See Section 612,020
(application of division to local sagencies). See also Section $10.770
("state" defined).

§ 610.460. Party 11/30/90
610.460. "Party", in an adjudicative proceeding, includes the

agency that is taking action, the person to whom the agency action is
directed, and any other person named or allowed to intervene in the
proceeding.

Comment. Section 610.460 continues the substance of former
Section 11500{b); =ee alsc 1981 Model State APA § 1-102{6), Under this
definition, 1f an officer or employee of an agency appears im an
official capacity, the agency and not the person 1s a party. This
section 1s not intended to address the question whether a person is
entitled to judiclal review. "Person" includes legal entity and
governmental subdivision. Section 610.520 ("person” defined}; see also
Section 17.

Staff Note, The Commission has not yet reviewed the rules
governing who may appear and participate in a proceeding, and whether
this is done by "intervention” or by another procedure. This section
is subject to further revision in that connection.

§ 610,520, Person 04/27/90
610.520, "Person” includes an individual, partnership,

corporation, govermmental subdivision or unit thereof, or public or
private organization or entity of any character.

Comment., Section 610.520 supplements the definition of "person"
in Section 17. It is drawn from 1981 Model State APA § 1-102(8). It
would include the trustee of a trust or other fiduciary.

The definitlion 1s broader than Section 17 in its application to a
governmental subdivision or unit; this would Include an agency octher
than the agency against whom rights under this division are asserted by
the person. Inclusion of such agencies and units of government
jnsures, therefore, that other agencies or other governmental bodies
can, for example, petition an agency for the adoptien of a regulation,
and will be accorded all the other rights that a person will have under
the division.

§ 610.660, Regulation 04/27/90
610.660. "Regulation" has the meaning provided in Section 11342.
Comment , Section 610.660 incorporates the definition of

regulation in the rulemaking provislons of the Administrative Procedure
Aet, Subdivision (b) of Section 11342 provides:
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"Regulation” means every rule, regulation, order, or
standard of general application or the amendment, supplement
or revision of any such rule, regulation, order or standard
adopted by any state agency to Implement, interpret, or make
specific the law enforced or administered by it, or to govern
its procedure, except one which relates only to the internal
management of the state agency. "Regulation" dces not mean
or include legal rulings of counsel issued by the Franchise
Tax Board or 5State Beard of Equalizatiocn, or any form
prescribed by a state agency or any instructions relating to
the use of the form, but this provision is not a limitation
upen any requirement that a regulation be adopted pursuant to
this part when one is needed to implement the law under which
the form is issued.

Staff Note, The staff has replaced the "rule” terminology of the
previous drafts with "regulation” terminology, for consistency with the
existing rulemaking provisions of the Administrative Procedure Act, as
suggested at the December 1990 Commission meeting. We have not
reviewed the substance of the regulation definition in Section 11342
for now, since we are dealing with regulations only indirectly. When
we do review it, we will replace this cross reference with a full
definition.

We note that the existing definition is generally consistent with
1981 Model State APA § 1-102(10) (“Rule” means an agency statement of
general applicability that implements, interprets, or prescribes {a)}
law or policy, or (b} the organization, procedure, or practice
requirements of an agency. The term includes the amendment, repeal, or
suspension of an existing regulation.)

§ 610.680. Reviewing authority 11/30/90
610.680. "Revliewing authorilty" means the agency head and includes

the person or body to which the agency head has delegated its review
authority pursuant to Section 642,820 (limitation of review).
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Comment. Section 610.680 is new. It 1s intended for drafting
convenience.

§ 610.770, State 04/27/90
610.770. "State" means the State of California and includes any

agency cor instrumentality of the State of California, whether Iin the
executive department or otherwise,.

Comment ., Section 610.770 supplements Section 18 ("state"
defined)., This division applies to state agencles other than the
Legislature, the courts and judicial ©branch, the Governor and
Governor's office, and the University of California. See Section
612.010 (application of division to state) and Comment; see also
Section 610.190 ("agency” defined). It does not apply to local
agencies. See Section 612.020 (application of division to 1local
agencles); see also Section 610.370 ("local agency” defined).

Staff Nolte. This definition may be refined or elaborated, or the
application provisions may be revised, during the course of the study
as we learn about the functions of various public entities that may be
state/local hybrids.

If not refined or elaborated, it will be deleted in reliance on
Section 18 {defining "state').

CHAPTER 2. APPLICATION OF DIVISION

§ 612.010, Application of division to state 07/27790

612.010. Except as otherwise expressly provided by statute:

{a) This division applies to all agencles of the state.

(b) This division does not apply to the Legislature, the courts or
judicial branch, or the Governcr or cffice of the Governor.

{c) This division does not apply to the University of California.

Comment, Section £12.010 supersedes former Section 11501,
Whereas former law specified agencies subject to the Administrative
Procedure Act, Section 612.010 reverses this =statutory scheme and
applies this division to all state agencles unless specifically
excepted. The intent of this statute 1ls to subject as many state
governmental units as possible to the provisions of this division.

Subdivision (a) is drawn from 1981 Model State APA § 1-103(a).
. Agency functions exempt from this division are [to be drafied].

Subdivision (b) supersedes Section 11342{(a). It is drawn from
1981 Model State APA § 1-102(1). Note that exemptions from the
division are to be construed narrowly.

Subdivision (b) exempts the entire judicial branch, and is not
limited to the courts. Judicial branch agencies 1nclude the Judiecial
Council, the Commission on Judiclal Appointments, the Commission on
Judicial Performance, and the Judicial Criminal Justice Planning

Committee.
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Subdivision (b) exempts the Governor's office, and is not limited
to the Governor. For an express statutory exception to the Governor's
exemption from this division, see Bus. & Prof. Code § 106.5 ("The
proceedings for removal [by the Governor of a board member in the
Department of Consumer Affairs] shall be conducted in zaccordance with
the provisions of Chapter 5 of Part 1 of Division 3 of Title 2 of the
Government Code, and the Governor shall have all the powers granted
therein.™)

Subdivision (c) recognizes that the University of Californila
enjoys a constitutional exemption. See Cal. Const. Art. 9, § 9
(University of California a public trust with full powers of
government, free of legislative control, annd  independent in
administration of its affairs). WNothing in this section precludes the
University of California or any other exempt agency of the state from
electing to be governed by this division. See Section 615,030,

Staff Note, The exemptions for the judicial branch and the
Governor’s office have not yet been reviewed to determine whether they
are appropriately extended beyond the courts and the Governor for
purposes of administrative rulemaking.

§ 612,020. Application of division to local agencies 04/27/90
612,020, (a) This division does mnot apply to a 1local agency

except to the extent this division 1z made applicable by statute.
(b) This division applies to an agency created or appointed by
Joint or concerted action of the state and one or more local agencies.

Comment., Section 612.020 1s drawn from 1981 Model State APA §
1-102(1). See also Section 610.370 {("local agency" defined)., Local
agencles are excluded because of the very different circumstances of
local government units when compared teo state agencies. The section
explicitly includes Jjolnt state and local bodies, s0 as to effect the
broadeat possible coverage.

This division is made applicable by statute to local agencies in a
number of instances, including:

Sugpension or dismissal of permanent employee by sachool

district. Ed. Code § 44944,

Nonreemployment of probationary employee by school

district. Ed. Code § 44948.5.

Evaluation, dismissal, and imposition of penalties on
certificated personnel by community college district, Ed.

Gode § 87679.

Staff Note, This draft does not include a general provision that
school districts are covered. CE. Gov't Code § 11501. School
districts are only covered with respect to functions expressly made
applicable by statute. Henry George School of Social Science v. San
Diego Unified School District, 183 Cal. App. 2d 82, 6 Cal. Rptr. 661
(1960); cf. Bertch v. Social Welfare Dept., 45 Cal., 2d 524, 289 P. 2d
485 (1955). These functions are mentioned in the Comment.

-10—-
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§ 612.030. Application of division notwithstanding exemption NEW

612.030. FNotwithstanding a general exemption of an agency or an
agency's functions from application of this division, a specific agency
action is subject to this division to the extent the action Is governed
by another statute to which this division is applicable.

Comment. Section 612.030 is new. Even though some agencies and
agency functions may be declared exempt from application of the
Administrative Procedure Act, the exemption is not ungualified. If a
general statute governs an agency action and the Administrative
Procedure Act 1s applicable under the statute, the agency's action is
subject to the Administrative Procedure Act notwithstanding the
apparent exemption of the agency or its functions. Thus, such agency
actions as [list to be compiled, e.g., discharge of employees] are
subject to the Administrative Procedure Act notwithstanding a general
exemption of the agency or its functions from the act.

§ 612,040, Election to apply division 04/27/90
612.040. Notwithstanding any other provision of this chapter, an

agency may, by regulation, ordinance, or other appropriate action,
adopt this division or any of its provisions for the formulation and
issuance of a decision, even though the agency or decision is exempt
from application of this division.

Comment. Section 612,040 is new. An agency may elect to apply
this division even though the agency would otherwise be exempt
{Sections 612.010 (application of division to state) and 612.020
{application of division to local agencies)) or the particular action
taken by the agency would otherwise be exempt (Section 640.010
(adjudicative proceedings; when required; exceptions)).

CHAPTER 3, PROCEDURAL PROVISIONS

§ 613,010, Service 11/30/90
613.010. (a) If this division requires that an order or other

writing be served on a party, the writing shall be delivered perscnally
to the party or sent by mail to the party at the party's last known
address or, if the party has an attorney of record in the proceeding,

to the party's attorney,

~11-



~ (b) For the purpose of this section, if a party is required by
statute or regulation to maintaln an address with the agency that is
sending the writing, the party's last known address is the address
maintained with the agency.

Comment, Section 613.010 is intended for drafting convenience.
It supersedes provisions found in former Section [to be Inserted].

Staff Note. It is premature to decide whether many of the general
rules of civil procedure should be paralleled or incorporated in the
administrative procedure act. The staff suggestis that for now we deal
with general procedural matters on an ad hoc basis.

§ 613,020, Mail REW

613.020. If this division requires that a writing be sent by
mail, unless the provision specifies the form of mail, the writing may
be sent by first class mail, registered mail, or certified mail, in the
discretion of the sender.

Comment, Section 613.020 supersedes varlous provisions of former
law. See, e.g., former Section 11518 (decision sent by registered
mail).

Staff Note., At the December 1590 meeting the Commission decided
that notices should be sent by first class mail, but asked the staff to
consider whether an agency might by regulation regquire a higher grade
of mail. The staff’s belief is that if an agency wishes to use a
higher grade of wservice, that is fine. But we should not have a
patchwork of mailing requirements depending on the type of document and

the particular agency. For this reason we suggest the above provision
that will allow people (o use a higher service but will not penalize

ng wh fir 1 il.

Failure of & person to receive notice of a hearing sent by First
class mail might be treated as the Unemployment Insurance Appeals Board
does: The allegation is usually taken as prima facie evidence of good
cause for failure to attend the hearing, in which case reopening is
granted.

-12-
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PART 4. ADJUDICATIVE PROCEEDINGS
CHAPTER 1. GENERAL PROVISIONS

Article 1. Avallability of Adjudicative Proceedings

§ 640.010. When adjudicative proceeding required 04/27/90
640.010. An agency shall conduct a proceeding umder this part as

the process for formulating and issuing a decision for which a hearing
or other adjudicative proceeding is required by the federal or state
constitution or by statute,

Comment, Section 640.010 states the general principle that an
agency shall conduct an appropriate adjudicative proceeding before
lssuing a decision. This section does not specify which type of
adjudicative proceeding should be conducted. If an adjudicative
proceeding is required by this section, the proceeding may be either
the formal, conference, summary, or emergency adjudicative proceeding,
in accordance with other provisions of this part.

This part by Iits terms applies only to adjudicative proceedings
required by constitution or statute. However, an agency may by
regulation require a hearing for a particular decision that 1s not
constitutionally or statutorily required, and may elect te have the
hearing governed by this part. See Section 612.040 (election to apply
division).

Staff Note, Statulory hearings will need to be reviewed to
determine whether this part will operate satisfactorily. See. e.g.,
Pub., Cont. Code § 4107 (Subletting and Subcontracting Fair Practices
Act).

13-
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The Commission has deferred decision on the issue of applying this
part fo all siate agency actions that affect individual rights. When
the draft of this part is complete, the Commission will consider
whether it should be so extended.

Article 2, Office of Administrative Hearings

§ 640,210, Definitions 11/30/90

640.210. Unless the provisicn or context requires otherwise, the
following definitions govern the construction of this article:

(a) "Administrative law judge” means an administrative law judge
employed by the Office of Administrative Hearings.

{(b) "Director" means the executive officer of the Office of
Administrative Hearings.

(cy "0ffice” means the Office of Administrative Hearings.

Comment, Subdivision (a) of Section 640.210 is new., Subdivision
{(h) continues former Section 11370.1 without substantive change.
Subdivision (c) 1s new.

~14—
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§ 640,220, Office of Administrative Hearings 11/30/90

640.220. (a) There is in the Department of General Services the
Office of Administrative Hearings which 1is under the direction and
control of an executive officer who shall be known as the director.

(b) The director shall have the same qualifications as an
administrative law Judge, and shall be appointed by the Governor
subject to confirmation of the Senate.

(c) A reference In a statute to the Office of Administrative
Procedure means the Office of Administrative Hearings.

Comment., Section 640.220 continues subdivisions (a) and (b) of
former Section 11370.2 without substantive change.

§ 640,230, Administrative law judges 11/30/90

640.230., (a) The director shall appoint and maintain a staff of
full-time administrative law judges, and may assign voluntary temporary
hearing personnel pursuant to Section 640,260, sufficient to fill the
needs of the various state agencies,

(b) Each administrative law judge shall have been admitted to
practice law in this state for at least five years Immediately
preceding the appointment and shall ©possess any additiomal
qualifications established by the State ©Personnel Board for the
particular class of position involved.

Comment, Subdivision {2} of Section 640,230 continues the first
sentence of former Sectlion 11370.3 and the second sentence of former
Section 11502 without substantive change. The authority to appeint pro
tempore part-time administrative law Judges is continued in Section
640.260 {voluntary temporary assignment of hearing personnel),

Subdivision (b) continues the third sentence of former Section
11502 without subgtantive change.

§ 640,240, Hearing personnel 11/30/90
640.240. The director shall appoint hearing reporters and such

cther technical and clerical personnel as may be required to perform
the duties of the office.

Comment, Section 640.240 continues the second sentence of former
Section 11370.3 without substantive change, deleting the reference to
“hearing officers" and the "shorthand" hearing reporter limitatiom.

-15-
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§ 640,250, Assignment of administrative law judges 11/30/90

640.250. (a) The director shall assign an administrative law
judge for an adjudicative proceeding required by statute to be
conducted by an administrative law judge employed by the office.

(b) On request from an agency, the director may assign an
administrative law judge for an adjudicative proceeding not required by
statute to be conducted by an administrative law judge employed by the
office.

{¢) The director shall assign a hearing reporter as required.

{(d) An administrative law judge or other employee assigned under
this section shall be deemed an employee of the office and not of the
agency to which the judge or other employee is assigned.

(e) When not engaged in conducting an adjudicative proceeding, an
administrative law judge may be assigned by the directer to perform
other duties wvested iIn or required of the office, including those
provided in Section 64(0.290.

Comment., Subdivision (a) of Section 640.250 supersedes the first
part of the third sentence of former Section 11370.3. Adjudicative
proceedings required by statute tc be conducted by an administrative
law judge employed by the Office of Administrative Hearings include:

[{1) A proceeding required to be conducted under the
Administrative Procedure Act, Gov't Code § 11502.]

[(2) A proceeding arising under Chapter 20 (commencing
with Section 22450) of Divigion 8 of the Business and
Professiona Code on request of a public prosecutor. Bus., &
Prof. Code § 22460.5.]

Subdivision (b) continues the second part of the third sentence of
former Section 11370.3 without substantive change.

Subdivision (¢) continues the third part of the third sentence of
former Section 11370.3 without substantive change.

Subdivision {d) continues the fifth sentence of former Section
11370.3 without substantive change.

Subdivision (e) continues the sixth sentence of former Section
11370.3 without substantive change.

Staff Nole. Conforming changes will be needed in other statutes

that now require hearings under the Administrative Procedure Act: they
will be revised to regquire hearings by OAN personnel,

—16-



640,2 Voluntary temporary assighment of heari 11/30/90
personnel

640.260. (a) Notwithstanding Section 640.250, in response to an
agency request for assignment of an administrative law Judge, the
director may:

(1) Designate in writing a full-time employee of an agency other
than the requesting agency to serve as administrative law judge for the
proceeding, but only with the consent of the employee, the employing
agency, and the requesting agency. The designee must possess the same
qualifications required of an administrative law judge employed by the
office.

{2) If there is no designee available under paragraph (1), appoint
a pro tempore part-time administrative law judge.

(b) The office may adopt, and the director may implement,
regulations to establish the procedure for designation or appointment
under this section,

Comment., Section 640.260 1is new. It 1s drawn from 1981 Medel
State Act § 4-301(c).

Staff Note, This draft combines pro tem and voluntary transfer
administrative law judges iIin one section, gives interdepartmental
transfers a preference Lo pro tem appointments, eliminates the
requirement that OAH judges be unavailable, and requires the consent of
all affected agencies, as suggested at the November 1990 meeting.

The Association of California State Attorneys and Administrative
Law Judges has written to the Commission in agreement with the concept
of this section, They would support the Office of Adwministrative
Hearings coeordinating a volunteer system for ALJ's to work outside
their agency and would be anxious to work with the Director of OAH in
establishing such a progranm.

§ 640,270, Repulations NEW
640.270. The office may adopt regulations for all of the

followlng purposes:

{a) To establish further qualifications of administrative law
Jjudges.

(b} To establish procedures for agencies to request and for the

director to assign administrative law judges.

{c¢) To establish procedures and adopt forms, consistent with this

part and other law, to govern administrative law judges.

=17~
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{d) To establish -standards and procedures for the evaluation,
training, promotion, and discipline of administrative law judges.
(e) To facilitate the performance of the responsibilities
conferred on the office by this part.
4y lgo?ment, Section 640.270 is drawn from 1981 Model State APA §
-301{e).

Staff Note. The authority provided in this section may be useful
to the director of OAH,

§ 640,280, Cost of operation 11/30/90
640,280, The total cost to the state of maintaining and operating

the office shall be determined and collected by the Department of
General Services in advance or wupon such other basis as it may
determine from the state or other public agencies for which services
are provided by the office.

Comment, Section 640.280 continues former Section 11370.4 without
substantive change.

§ 640,290, Study of administrative law and procedure 11/730/90
540.290. (a) The office is authorized and directed to:
(1) Study the subject of administrative law and procedure in all

its aspects.

(2) Submit 1ts suggestions to the varlous agencies in the
interests of fairness, uniformity, and the expedition of business.

(3) Report its recommendations to the Governor and Legislature at
the commencement of each general session.

{(b) All zgencies of the state shall give the office ready access
to their records and full Information and reasonable assistance in any
matter of research reguiring recourse to them or to data within their
knowledge or control.

Comment., Section 640.290 continues former Section 11370.5 without
substantive change. See also Section 610.190 (“agency" defined).

-18-
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GHAPTER 2. FORMAL ADJUDICATIVE HEARING

Article 1. General Provisions

§ 642,010, Applicable hearing procedure 11/30/90

642.,010. (a) Except as otherwise provided by statute, an
adjudicative proceeding 1s governed by this chapter.

{(b) This chapter does not govern an adjudicative proceeding if any
of the following is applicable:

(1) A regulation that adopts the procedures for the conference
adjudicative hearing or summary adjudicative proceeding in accordance
with the standards provided in this part for those proceedings.

(2) Section [to be drafted] (emergency adjudicative proceedings).

(3) Section [to be drafted] (declaratory proceedings).

Comment, Section 642.010 is drawn from 1981 Model State APA §
4-201. It declares the formal hearing to be required in all
adjudicative proceedings except where otherwise provided by statute,
agency regulation pursuant to this part, the emergency provisions of
this part, or Section [to be drafted] on declaratory proceedings. The
formal hearing is analogous to the “adjudicatory hearing” under the
former Administrative Procedure Act. Former Section 11500({f). The
other procedures are newv.

Staff Note. This section 1is included merely to help show the
intended struciure of the new Administrative Procedure Act as it is
assembled, The Commission has not vyet considered, accepted or

rejected, or modified any of the procedures referred to in this section.

The 1981 Model State APA establishes three procedural models for
adjudication. The first, called "formal adjudicative bhearing”, is
analogous to the standard procedures under the current California
Administrative Procedure Act. The other two models are new. They are
called 'conference adjudicative hesring” and "summary adjudicative
proceedings”. In addition, emergency adjudication is authorized when
necessary.

The notion of establishing more than one wmodel adjudicative
procedure is found in some of the more recent state acts, including
Delaware, Florida, Montana, and Virginia. Bills have been introduced
in Congress to amend the Federal APA by creating more than one type of
adjudicative procedure. See also 3I Ad. L. Rev. 31, 47 (1979).

A justification for providing a variety of procedures is that,
without them, many agencies will either attempt to obtain enactment of
statutes to establish procedures specifically designed for such
agencies, or proceed "informally"” in a manner not spelled out by any
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statute. As a consequence, wide variations in procedure will occur
from one agency to another, and even within a single agency from one
program to another, producing complexity for citizens, agency personnel
and reviewing courts, as well as for lawyers. These results have
already happened, to a considerable extent, at both the state and
federal levels,

The number of available procedures in the administrative procedure
act should noi, however, be so large as to make the act too complicated
or to create uncertainiy as to which type of proceeding is applicable.
The I98I Model State APA establishes three basic types of adjudicative
proceedings, as a proposed middle ground beiween a formal hearing only
and other theoretical alternatives that could establish large numbers
of models.

Article 2, Presiding Officer

§ 642.210, Designation of presiding officer by agency head 11/30/90

642,210, Except as otherwise provided by statute, any one or more
of the following persons may, in the discretion of the agency head, be
the presiding officer:

{a) The agency head.

{b) An agency member.

{c) An administrative law judge assigned as provided in Article 1
{commencing with Section 640.210) of Chapter 1 (0Office of
Administrative Hearings).

{d) Another person designated by the agency head.

Comment, Section 642.210 is drawn from 1981 Model State Act §
4-202(a). It uses the term "presiding officer” to refer to the one or
more persons who preside over a hearing. If the presiding officer is
more than one person, as for example when a multi-member agency sits en
banc, one of the persons may serve as spokesperson, but all persons
collectively are regarded as the presiding officer. See also Section
13 (singular includes plural).

Assignment of an administrative law judge under subdivision (c¢) is
governed by subdivision (b) of Section €40.250 (assignment of
administrative law judges) and Section 640.260 {voluntary temporary
assignment of hearing personnel). Discretion of the agency head to
designate “another person"” to serve as presiding cofficer under
subdivision {(d) is subject to Section [to be drafted], on separation of
functions,

One consequence of determining who shall preside 1s provided in
Sections 642.710 and 642,810, According to Section 642,710 (proposed
and final decisions), 1f the agency head presides, the agency head
shall issue a final decisiocn; if any other presiding officer presides,
a proposed decision must be made. Section 642.810 (availability of
review) establishes the general appealability of proposed decisions to
the agency head.

—20—
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For a statutory exception to the right of the agency head to
designate the presiding officer, see Section 642,220 (0AH
administrative law Judge as presiding cfficer).

Staff Note. The statute prescribes no particular gqualifications

for a presiding officer.

§ 642,220, OAH administrative law judge as presiding 11/30/90

officer

642.220. If an adjudicative proceeding is required by statute to
be conducted by an administrative law judge employed by the Office of
Administrative Hearings, the following provisions apply:

(a) The presiding officer shall be an administrative law judge
assigned as provided in Section 640.250.

(b) In the discretion of the agency head, the administrative law
judge may hear the case alone or the agency head may hear the case with
the administrative law judge.

{c) If the administrative law judge hears the case alone, the
adminigtrative law judge shall exerclise all powers relating to the
conduct of the hearing.

{(d) If the agency head hears the case with the administrative law
Judge:

(1) The administrative law judge shall preside at the hearing,
rule on the admission and exclusion of evidence, and advise the agency
head on matters of law,

(2) The agency head shall exercise all other powers relating to
the conduct of the hearing but may delegate any or all of them to the
administrative law judge.

{3) The agency head shall make a final decision as provided in
Section 642.710. The administrative law Judge who presided at the
hearing shall be present during the consideration of the case and, if
requested, shall assist and advise the agency head. No agency member
who did not hear the evidence shall vote.

{(4) Rotwithstanding any other provision of this subdivision, if
after the hearing has commenced & quorum nc longer exists, the
administrative law judge who 1s presiding shall complete the hearing as
if sitting alone and shall make a proposed decision as provided in
Section 642.710.
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Comment, Sectlion' 542,220 contlnues the substance of the first
sentence of former Section 11512(a). It recognizes that a number of
statutes require an administrative law judge employed by the Office of
Administrative Hearings. Subdivision (a) makes clear that assignment
of an administrative law judge in such a case is governed by Section
640,250(a) (Office of Administrative Hearings).

Subdivision (b} continues the second sentence of former Section
11512(a} without substantive change.

Subdivision (c) continues the second sentence of former Section
11512(b} without substantive change.

Subdivisions (d)(1l) and {2) continue the first sentence of former
Section 11512(b) without substantive change. Subdivision ({d){3)
continues former Section 11517(a) with the addition of a sentence that
makes clear the agency head may make a final decision in the
proceeding. Subdivision (d){4) continues former Section 11512(e)
without substantive change.

Staff Note, This draft adds the first sentence to subdivision
{d){3) for purposes of clarification.

Article 7. Decision

§ 642,710, Proposed and final decisions 11/30/90

642.710. (a) If the presiding officer is the agency head, the
presiding officer shall make a final decision within 100 days after the
case 1is submitted or such other time as the agency by regulation
requires,

(b) If the presiding officer is not the agency head, the presiding
officer shall make a propcsed decision within 30 days after the case is
submitted or such other time as the agency by regulation requires. The
agency may not require another time 1f the adjudicative proceeding 1s
required by statute to be conducted by an administrative law Judge
employed by the Office of Administrative Hearings.

(c) A proposed declsion becomes a final decision at the time
provided in Section 642.760.

Comment , Subdivision (a) of Section 642.710 continues the
subatance of the second sentence of former Section 11517(d), with the
addition of authority for an agency to provide a different decision
pericd. See also 1981 Model State APA § 4-215(a).

Subdivision (b) continues the substance of the first sentence of
former Section 11517(b), with the addition o¢f limited authority for an
agency to provide a different decision perilod.

For the form and contents of a decision, whether proposed or
final, see Section 642,720,

A proposed decision may be subject to administrative review; a
final decision is not. Section 642.810 {(avallability of review). See
algso Section 610.310 ("decision" defined). Errors in elther a proposed
decision or a final declision may be corrected under Section 642.780
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(correction of mistakes in decision). A proposed decision becomes
final unless it is subjected to administrative review under Article 8
{commencing with Section 642.810).

Staff Nole. We have not yeit examined the concept of when a case
is Ysubmitted"” for purposes of this section.

During the course of the study, the Commission will review the
sanctions for failure to comply with this section. In this connection,
the Commission will review the time of expiration of suspension orders.

To the extent the statute may impose shorter time limits for
rerformance of the hearing officer's duties than presently applies for
some agencies, there will be pressure to increase the number of hearing
officers. The Association of California State Attorneys and
Administrative Law Judges states, "If timelines are in place, language
needs to be included in the new APA to require departments to hire
sufficient administrative law judges to conduct the hearings in a
timely manner in & normal workday. As has been the case with scme
agencies, the worklocad far exceeds the staffing of ALJ's to meet all
the timelines. This not only creates problems, but also develops a
statute which is ripe for violation.” The staff believes this is a
concern the Commission should be sengitive to; however, in this
particular case the statute authorizes an agency to provide a longer
time, so it should not be a problenm.

42.72 Form and contents decigion 11/30/90

642.720. (a) A proposed decision or final decision shall be in
writing and shall include all of the following:

{1) A statement explaining the factual and legal basis for the
decision as to each of the principal controverted issues.

{2) The sanction, if any.

(b) The factual basis for the decision may be stated in the
language of, or by reference to, the pleadings. If the factual basis
for the decision includes a determination based substantially on the
credibility of a witness, the statement shall identify the specific
evidence that is the basis for the determination.

Comment. Section 642.720 supersedes the first two sentences of
former Section 11518. Under Section 642,720, the form and contents of
a proposed decision and final decision are the same. Cf. former
Section 11517(b) {(propcsed declision in form that it may be adopted as
decision in case).

The requirement in subdivision (b) that a determination based on
credibility be identified is derived from Rev. Code of Wash, Ann., §§
34.05.461{3) and 34.05.464(4). A determination of this type Iis
entitled to great weight on judiciszl review to the extent the statement
of decision 1dentifies the demeanor, mammer, or attitude of the witness
as a basls for the determination. Code Civ. Proc. § 1094.5
{(administrative mandamus).
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Staff Note. This revised form of decision should be adequate for
defaull proceedings since the detail is hkeyed to controverted issues.
The form of decision is also pared down to the point where it may also
be sufficient for the perfuncicry type of decision used for denial of a
tax claim, for which the remedy iIs not administrative review but a
civil trial.

This draft is not intended as a complete statute on the form and
contents of the decision. There are a number of issues raised by 1981
Model State APA § 4-215 that will be reviewed at a later time. The
draft of this seciion is complete only in the sense that it represents
a tentative disposition of the relevent portion of Government Code
Section 11518.

It should be noted that the statement of decision does not speak
in terms of '"findings", whereas the administrative mandamus statute
does. See Code Civ. Proc. § 1094.5. This discrepancy will be dealt
with later.

§§ 642,730-740, [Fot yet drafted]

642 Adoption of proposed decision 11/30/90

642.750. Subject to Section 642.760, within 30 days after a
proposed decislon Is made, the agency head may summarily adopt the
proposed decision in its entirety ag a final decision or reduce a
proposed penalty and adopt the balance of the proposed decision as a
final decislon. 1In proceedings under thls section the agency head
shall conslider the proposed decision but need not review the record in
the case.

Comment. Section 642.750 is drawn from the second sentence of
former Section 11517(b). The adoption procedure provided 1Iin this
section does not apply to the extent administrative review of the
proposed decision is precluded, limited, or denied. See Sectlon
642.760 {time proposed decision becomes final). It should be noted
that the adoption procedure is available to an agency independent of
any review procedures under Article 8 (commencing with Section 642.810)
(administrative review of proposed decision).

Staff Note, This draft eliminates the requirement that the agency
head consider review briefs filed by the parties, consistent with the
concept that the parties do not receive advance copies of the proposed
decision.

The Fair Employment & Housing Commission raises the question why
the agency head should be so restricted in what ii can do wiilh the
proposed degision--"Currently, an agency’s only option, short of
remand, is to adopt the proposed decision in its entirety (with the
sole exception of being able to reduce the penalty) or reject it.”
FEHC notes that this scheme is unduly restrictive--they receive many
proposed decisions that, with very slight modification, would be
adoptable; instead, they are forced under the administrative procedure
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act to reject and go intoc full administrative review proceedings. They
note that the ALRB and PERB have authority to modify & proposed
decision before adopting it. There seems little purpose to so narrowly
circumscribe the agency‘s options at this point. "It is these types of
options which, in our judgment, would lead to the adoption/modification
of an increased number of proposed decisions.”

The staff recommends this section be expanded in response to the
FERC suggestion, to read:

642.750. (a) Subject fo Section 642.760, within 30 days
after a proposed decision is wmade, the agency head mnay

summarily adepé do any of the following:

(1) Adopt the proposed decision in its entirety as a
final decision er-reduge
2 hnical her minor f) in
Faf igion an i final ision
{3) Reduce a proposed penalty and adopt the balance of

the proposed decision as & final decision.

{b) In proceedings under this section the agency head
shall consider the proposed decision but need not review the
record in the case,.

§ 642,760, Time proposed decision becomes final 11/30/90
642.760. Unless adopted as a final decision under Section 642.750

or reviewed wunder Article 8 (commencing with Section 642.810), a
proposed declsion becomes a final decislon at the earliest of the
following times:

{a) If the agency by regulation pursuant to Section 642.820
precludes administrative review, at the time the proposed decision is
made.

{(b) If the agency by regulation pursuvant to Section 642.820 limits
administrative review, at the time limited in the regulation.

{c} If the agency head by regulation pursuant to Section 642.320
has discretion whether to grant administrative review, at the time
administrative review is denied.

{d) One hundred days after the proposed decision is made, or such
longer time as the agency by regulation provides.

Gomme Section 642.760 supersedes the first sentence of
subdivision {d) of former Section 11517, 3ee also 19831 Model State APA
§ 4-220(b).

Staff Note, This draft allows the agency, by regulation, to
extend the time for review beyond one hundred days, consistent with the
Commission’s decision at the November meeting.

Some agencies' administrative procedure statutes contemplale that
the agency head will take an affirmative act to issue a final decision
rather than allowing the proposed decision to become final by defaultl.

—35-—



E.g., Pub. Util. Code § 311. Conforming changes will be required in
these statules, along with all the other conforming changes enactment
of a uniform administrative procedure act will reguire.

The Fair Employment & Housing Commission notes that it would not
exercise the option under subdivision (a) to preclude the agency head
from reviewing a proposed decision. “Under this recommendation, the
FEHC would choose to retain its final decision-making authority and,
from the tone of the discussion on November 30th, it appears that this
would be the choice of the agencies represented there.” They suggest
that if no agency 1is l1ikely Lo exercise this option, it would be
unnecessary to build this potential wvariation into the law. However,
we do know that scme administrative agencies already delegate final
decision-making authority to their administrative Iaw judges, for
example the Department of Social Services.

§ 642,770, Service of decision on parties REVISED
642.770. {(a) The agency shall serve a copy of the decision in the

proceeding on each party as follows:

(1) If the agency head is the presiding officer, the agency shall
serve a copy of the final decision within 30 days after the decision is
made.

{2) If the agency head is not the presiding officer and the
propeosed declsion 1s adopted as a final decision or becomes a final
decision within 30 days after the proposed decision is made, the agency
shall serve a copy of the final decision within 30 days after the
proposed decision is adopted as or hecomes a final deecision., If the
final decision alters the proposed decision, the agency shall serve a
copy of the proposed decision with the final decision.

{(3) If the agency head is not the presiding officer and the
proposed declsion is neot adopted as a final decision and doces not
become a flnal decision within 30 days after the proposed declsion is
made, the agency shall serve a copy of the proposed decision within 30
days after the proposed declision is made.

{b) After service, the final decision and any proposed decision
are subject tc Chapter 3.5 (commencing with Section 6250) of Division 7
{California Public Records Act).

Comment, Section 642.770 supersedes the third sentence of former
Section 11517(b), former Section 11517(e), and the third sentence of
former Secticn 11518. For the manner of service (including service on
a party's attorney of record instead of the party), see Section 613.010.

The California Public Records Act governs the accessibility of a
decision to the publie, including exclusions from  coverage,
confidentiality, and agency regulations affecting access. Gov't Code
§§ 6250-6268.
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Staff Note. This section 1is revised in accordance with the
discussion at the November Commission meeting to serve a copy of the
proposed decision onr the parties if it differs from the final
decision. The intent of this revision is to minimize the cost of
sending out proposed decisions, the great majority of which are simply
adopted without change by the agency.

The staff revision also conforms to the general 30-day rule of the
existing California administrative procedure act. The intent of this
draft is Lo gef the document into the parties’ hands reasonably
promptly before the time to make corrections or seek administrative
review expires.

§ 642,780, Correction of mistakes in deecision 11/30/90

642.780. {a) Within 15 days after service of a copy of a
decision, a party may apply to the agency head for correction of a
mistake or clerical error in the decision, stating the specific ground
on which the application 1s made. HNotlice of the application shall be
given to the other parties to the proceeding. The application is not a
prerequisite for seeking administrative or Judicial review.

(b) The agency head may refer the application to the presiding
officer who made the decisioen.

{¢) The agency head may deny the application, grant the
application and modify the decision, or grant the application and set
the matter for further proceedings. The application 18 deemed denied
if the agency head does not dispose of it within 15 days after it is
made.

{d) Nothing in this section precludes the agency head, on its own
motion or on motion of the presiding officer, from modifying a decision
to correct a mistake or eclerical error., A modification under this
subdivision shall be made within 15 days after the making of the
decision.

{(e) The agency head shall, within 15 days after correction of a
mistake or ¢lerical error in a decision, serve a copy of the correction
on each party on whom a copy of the decision was previously served.

Comment, Section 642.780 supersedes former Section 11521
(reconsideration). It is analocgous to Code of Civil Procedure Section
473 and 1s drawn from 1981 Model State APA § 4-218. "Party" includes
the agency that 1is a party to the proceedings. Section 610.460
("party" defined).

The section 1is intended to provide parties a limited right to
remedy mistakes in the proposed or final decision without the need for
administrative or judicial review. Instances where this procedure is
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intended to apply include correction of factual or legal errors in the
proposed or final decision.

For general provisions on notices to parties, see Sections 613.010
{gservice) and 613.020 (mail).

Staff Note. We have redrafted this section in accordance with the
discussion at the November Commission meeting to deformalize it but to
require notice to parties, and to allow the presiding officer to
initiate correction of errors in the decision. We are calling this
procedure an "application™ for now, but this terminology may be changed
as we elaborate the mechanics of hearings generally.

Professor Asimow suggests that application for correction of
errors might be made directly to the presiding officer rather than to
the agency head. We have limited this draft to the agency head since
the procedure only applies after the agency head has delivered a copy
of the decision ¢to the party. At this point, the decision is really
under the jurisdiction of the agency head rather than the presiding
officer, The draft does allow for referral by the agency head to the
presiding officer. Subdivision (b).

The Public Utilities Commission questions the usefulness of the
correction of mistakes procedure. The time allowed is ¢oc short, and
the other available review procedures are adequate for correction of
errors in proposed or final decisions. The staff notes that the way
the statute is drawn, the agency head may ignore an application for
correction iIf it desires, and rely on the other procedures to pick up
errors. This is within the discretion of the agency. Buf at least
some agencies have felt that the correction of errors procedure might
be useful to them, in place of other more elaborate review procedures.

Article 8, Administrative Review of Decision

§ 642.810, Availability of review 11/30/90
642,810, Except as otherwise provided in this article, an agency

may, and on petition by a party shall, review a proposed or final
decision.

Comment, Section 642.810 is new. Review of a proposed decision
is available only in an agency whose procedure involves proposed
decisions; if the agency makes only a final decision, review under this
article 1is 1limited to the final decision. See Section 642.710
(proposed and final decisions), The reviewabllity of a proposed
decision may be limited or eliminated by agency regulaticn. Section
642,820 (limitation of administrative review).

Staff Note, The previous draft was limited to agency review of

proposed decisions; the present draft extends agency review Lo final
decisions as well. Discussion at the November meeting indicated the
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need to allow for agency reconsideration of final decisions that goes
beyond correction of errors. This may be particularly important where
the agency has simply adopted the proposed decision without a thorough
review, but is willing to reconsider the matter if a pariy raises an
issue.

The stalutory scheme provides for automatic agency review on
request of a party, unless the agency has decided to limit review. We
do not know how many agencies have lIimited review. If we find that
most agencies have limited the right of automatic review, it may make
more sense to reverse the statutory scheme and preclude review unless
authorized by the agency. This will make the statute conform more with
reality and will avoid the burden on agencies of adopting a regulation
in order to overturn the automatic feature of Lhe statuie.

§ 642,820, Limitation of review 11/30/90
642,820, Except to the extent expressly limited by statute:

{a) An agency, by regulation, may preclude or limit administrative
review of a proposed or final decision.

(b) An agency head, in the exercise of discretion conferred by
regulation, may do any of the following with respect to administrative
review of a proposed or final decision:

{1) Determine to review some but not all issues, or not to
exercise any review.

{(2) Delegate its review autherity te ome or more persoms,

{3) Authorize review by one or more persons, subject to further
review by the agency head.

Comment, Section 642.820 1s drawn from 1981 Model State APA §
4-216(a){(1)-(2). The introductery clasuse recognizes that a statute may
require the agency head itself to hear and decide a specifle 1ssue.
See, e.g., Greer v. Board of Education, 47 Cal. App. 3d 98, 121 Cal,
Bptr. 542 (1975) (schocl board, rather than hearing officer, formerly
required to determine issues umder Education Code § 13443).

§ 642,830, Initiation of review 11/30/90

642.830. On service of a copy of a proposed or final decision,

but not later than 30 days after service:

(a) A party may file with the agency head a petition for
administrative review of the decision. The petition shall state its
basis.

{(b) The agency head on its own motion may give written notice of
administrative review of the decision., The notice shall be served on

each party and shall identify the issues for review.
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Comment, Section 642.830 supersedes a portion of the first
sentence of former Section 11517{(d). See alsc 1981 Model State APA §
4-216(b)-{c). TFor the manner of service, see Section 613,010.

Staff Note, The previous draft provided a 100-day review period
running from the date of issuance of a proposed decision. Since the
pariies may never see the proposed decision under the current draft, we
run the review period from the date of service of the decision. Query
whether 30 days is adequate review time for a party.

Subdivision (b) requires the agency head to identify the issues
for review in the notice of administrative review. This requirement is
opposed by the Public Utilities Commission and the Fair Employment &
Housing Commission, both of which state that their practice is to
review the entire decision and that *"Such a notice would merely
circumscribe the agency's scope of review and make it cumbersome to Fix
errors detected after the notice was issued.” The staff sees no
problem with an agency deciding to review the entire decision under
this subdivision. IThis could be made more clear by revising the last
sentence to provide that the notice "shall identify the issues for
review or shall h h ir ision i j revi

§ 642,840, FReview procedure 11/30/%0
642.840. (a) The reviewing authority shall decide the case on the

record, including a transcript, prepared at the agency's expense, of
such portions of the proceeding under review as the reviewing autherity
conslders mnecessary. By stipulation of the partiea, the reviewing
authority may decide the case on the record without including the
transcript. The reviewing authority may take additional evidence that,
in the exercise of reasonable diligence, could not have been produced
at the hearing.

{b) The reviewing authority shall allow each party an cpportunity
to present a brief and an coral argument,

{(c) The reviewing authority may remand the matter to the presiding
officer, if avallable, who made the propesed decision for further
proceedings.

Comment, Section 642.840 continues the first, second, and fifth
sentences of former Section 11517(c) except that the reviewing
authority is precluded from taking additional evldence (except evidence
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unavailable at the hearing before the presiding officer) and is
required to receive both briefs and oral arguments, Cf. Gode Cilv.
Proc. § 1094.5(e); see also 1981 Model State APA § 4-216{d)-(f}. The
reviewing authority is the agency head or person to whom the authority
to review 1s delegated. Section 610.680 ("reviewing authority"
defined).

If further proceedings are required, they may be obtained on
remand under Section 542.850.

££f N

Additional Evidence. This section implements Professor Asimow’s
recommendation that the agency on review not be permitted to hear the
case de novo but must restrict itself to the record. The procedure for
obtaining additicnal evidence is on remand to the presiding officer.
Existing law requires that "If additional oral evidence is iniroduced
before the agency itself, no agency member may vole unless the member
heard the additional oral evidence.”

The draft also permits the reviewing suthority to take additional
evidence if ¢the evidence could not be produced at ¢the original
hearing. This is comparable to the rule in administrative mandamus.

Transcripé, The draft reguires the reviewing authorily to decide
the case on the record, including a traenscript of such portions of the
proceeding as the reviewing authorily considers necessary. The Workers
Compensation Appeals Board notes that it currently is obliged to review
only a summary of evidence prepared by the presiding officer; "To
require the Board to order a itranscript in each of 4,000 cases would
create another impossible burden on the system both in the review
process and the hearing level. A transcript could not be prepared in
time for the Appeals Board to meet its statutory deadline.” In

response to this concern, we could add a provision that “The agency may
r lation provi he r r h ingl mmar £
evidence prepered by the presiding officer, rather than & {rans¢ript,
Thi ragraph n r if A judi iv r in i
r ir n b ini ive law 7
1 h EL£7 £ ministrative Hearin ”

The Agricultural Labor Relations Board has a different concern
with the transcript provision. They are worried that it mandates them
to provide copies of transcripts of their extended hearings to all
parties; they can "ill afford to pay the thousands of dollars it would
cost”.

Qral Argument. This section also implements Professor Asimow's
suggestion that a party be entitled to present both a brief and an oral
argument on review, instead of one or the other as existing Iaw
provides. A number of agencies have problems with the oral argument
requirement.

The Unemployment Insurance Appeals Board notes "Given that most
parties appearing before the Board are unrepresented, and given the
Board's tremendous caseload, oral argument as a matter of right would
be wholly impractical.”

The Public Utilities Commission believes that wrilien comments are
sufficient; “providing parties the right to oral argument is completely
impossible given the CPUC’s caseload and the large number of parties in
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each case. Even fifty commissioners would be hard pressed to hear
arguwents in all such cases, Ilet alone the five who are
constitutionally authorized to make ratemaking decisions."

The Agricultural Labor Relations Board finds that oral argument is
seldom necessary when an initial decision is before the Board on
review. Oral argument should be discretionary with the Board rather
than a matter of right.

The Workers Compensation Appeals Board states that oral argument
does not work in a system where nearly 6,000 petitions for
reconsideration are reviewed in some 4,000 cases. "While only a small
percentage of cases are granted further proceedings, allowing oral
argument before the panels of commissioners would impose an enormous
burden given the fact that each commissioner reviews 8B to 10 cases per
day.

The Fair Employment & Housing Commission believes that it is
unnecessary to provide for both & written brief and oral argument,
"Mandatory oral argument seems unnecessary and extraordinarily time
consuming in the vast majority of cases.”

The Department of Consumer Affairs believes this requirement would
lengthen proceedings and increase the costs both to the agency and to
the subject of the proceedings. "If procedures are made more complex,
it will be more difficult for licensees to represent themselves without
counsel, it will be more costly for them to be represented by counsel,
and the proceedings will take Ionger to complete than is currently the
case.”

If we wish to keep the scheme of the existing Administrative
Procedure Act, which requires either an oral or written argument but
not both, we could revise subdivision (b) to reguire that *The
reviewing authority shall allow each party &n opportunity to present a
brief amd or en oral argument or th, in the discr
reviewin rity.”

§ 642,850, Decision or remand 11/30/90
642,850, (a) Within 100 days after receipt of briefs and oral

argument, or 1f a transcript is ordered, after receipt of the
transcript, or such sherter time as the agency by regulation requires,
the reviewing authority shall make a decision disposing of the
proceeding or remand the matter to the presiding officer, if available,
who made the coriginal decision for further proceedings. The time may
be waived or extended with the written consent of all parties or for
good cause,

(b} A final decision or a remand for further proceedings shall be
made in writing and shall include, or incorpoerate by express reference
to the original decision, all the matters required by Section 642.720

(form and contents of decision). The final decision or remand shall
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ldentify any difference bhetween the original decision and the final
decision or remand. A remand shall specify the ground for remand and
include instructions to the preslding officer.

(¢) The reviewing authority shall cause a copy of the final
decision or remand for further proceedings to be served on each party.

Comment, Section 642,850 supersedes Government Code §
11517(c)-(d). It is drawn in part from 1981 Model State APA §
4-216(g)-(j). Specification of the ground for remand may include such
matters as the need for additional proceedings resulting from newly
discovered evidence, The reviewing authority is the agency head or
person to whom the authority to review is delegated. Section 610.680
{"reviewing authority" defined). For the manner of gervice, see
Section 613,010,

ff N

Time for Disposition. The Public Utilities Commission notes that
existing law recognizes the extreme complexity of their decisions by
imposing no maximum time limit for issuance of a final decision on
appeal. *"The CPUC’s cases routinely involve dozens of well-financed
litigants, complex economic issues, months of hearing time and
decisions several hundred pages in length., The CPUC submits that any
procedure requiring a decision by a fixed date, absent a special
finding which may then be appealed, will simply invelve the CPUC in
routine disputes about the pace of its decisionmaking process. The net
result of this will simply be more delay, precisely contrary to the
intended result.”

The Workers Compensation Appeals Board states that while the time
limitations may be appropriate for their routine cases, they would not
work at &ll for the 10% to 20% of their cases that involve long and
complex hearings. These cases take anywhere from 20 to 40 hearing days
and involve initial decisions of over I00 pages. It would be
impossible for adequate review to be accomplished within the time
provided in the draft.

In response to these concerns, we could provide that the time
allowed is JI00 days "or such sheréter gpther time as the agency by

regulat.mn requires"”, excepting, &gain, Yan judi iv i
required by statule fo be conducted by an admmstrga_;zvg law judge
1 h i £ Administrative Hearin
ntifi ion of Chan from Original ision Both the

Public Utilities Commission and the Fair Ewmployment & Housing
Commission oppose the requirement that changes made on review be
identified. They note that In an exiensive modification, *"this would
be a time consuming and wasteful task.” The PUC alsc notes that the
parties that appear before it "are fully capable of comparing the
proposed and final decisions for themselves."

On the other hand, the Asscciation of California State Attorneys
and Administrative Law Judges would go the opposite direction and
require not only an identification of differences, but a statement of
reasons. They state that the governing body overturning an ALJ
decision *should be required fo provide a substantive analysis of the
rationale why the ALJ determination is rejected. A rule such as this
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incorporated into a new Administrative Procedures Act would assist
tremendously in providing real due process for the citizens of
California. It would also help relieve the courts of the unnecessary
congestion caused by the appeal of decisions of ALJ’s which have many
times been modified by upper management."

§ 642,860, Procedure on remand 11/30/90
642,860. On remand:

(a) The reviewing authority may order such temporary relief as is
authorized and appropriate,.

(b) The presiding officer shall prepare a proposed decision based
on the additional evidence and the transcript and other papers that are
part of the record of the prior hearing.

{¢) The decision on remand shall be served on each party and is
subject to correction and review to the same extent and in the same
manner a3 an original decisien.

Comment, Subdivision {(a) of Section 642.860 is drawn from 1981
Model State APA § 4-216(g). Subdivisions (b) and (c) continue the
substance of the third and fourth sentences of former Section
11517(c). For the manner of service, see Section 613.010.
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ADMINISTRATIVE MANDAMUS

Code Civ. Proc, § 1094,5 (amended), Administrative mandamus 11/30/90
10%4.5. ...

(c) Where it 1s claimed that the findings are not supported by the

evidence, in cases in which the court is authorized by law to exercise
its independent judgment on the evidence, abuse of diseretion is
established 1f the court determines that the findings are not supported
by the weight of the evidence. 1In all other cases, abuse of discretion
is established if the court determines that the findings are not
supported by substantial evidence in the light of the whole record. In

making a determination under this subdivision, the court shall give

great welght to a determination of the presiding officer in the

adjudicative proceeding based substantially on credibility of a witness

to the extent the determination of the presiding officer identifies the
demeanor, manner, or attitude of the witness as a basis for the

determination,

Comment. Subdivision (c) of Section 1094.5 is amended to adopt
the rule of Universal Camera Corp, v. N,L.R.B., 340 U.S. 474 (1951),
requiring that the reviewing court weigh more heavily findings by the
trier of fact——the presiding officer in an administrative
adjudication--based on observation of witnesses than findings based on
other evidence. This generalizes the standard of review used by a
number of California agencies. See, e.g., Lamb v. W.C.A.B., 11 Cal. 3d
274, 281, 113 Gal. Rptr, 162, 520 P.2d 978 (1974) (Workers'
Compensation Appeals Board); Millen v. Swoap, 58 Cal. App. 3d 943, 947,
130 Cal. Rptr. 387 (1976) (Department of Social Services); Apte v.
Regents of Univ. of Calif., 198 Cal. App. 3d 1084, 1092, 244 Gal. Rptr,
312 (1988) ({(University of California); Precedent Decisions P-B-10,
P-T-13, P-B-57 (Unemployment Insurance Appeals Board); Labor Code §
1148 (Agricultural Labor Relations Board); [citation] {Public
Employment Relations Board). It reverses the existing practice under
the administrative procedure act and other California administrative
procedures that gives no welght to the findings of the presiding
officer at the hearing. See Asimow, Appeals Within the Agency: The
Relationship Between Agency Heads and ALJs 22-25 (August 1990).

Findings based substantially on credibility of a witness must be
identified by the presiding officer in the decision made in the
adjudicative proceeding. Gov't Code § 642.720(b) (form and contents
of decision). However, the presiding officer's identification of such
findings iz mnot binding on the agency or the courts, which may make
thelr own determinations whether a particular finding 1= based
substantially on credibility of a witness,

Under subdivision (c), even though the presiding officer's
determination is based substantially on credibility of a witness, the
determination is entitled to great weight only to the extent the
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determination derives from the presiding officer's observation of the
demeanor, manner, or attitude of the witness. Nothing in subdivision
{c) precludes the agency head or court from overturning a credibility
determination of the presiding officer, after giving the observational
elements of the credibility determination great weight, whether on the
basis of nonobservational elements of credibility or otherwise. See
Evid., Code § 780. Ror does it preclude the agency head from
overturning a factual finding based on the presiding officer's
assessment of expert witness testimony.

Staff Nolte., This redraft narrows the findings to which the court
must give great weight to those based on demeanor, manner, and
attitude. See Evid. Code § 780(a), (7). This would facilitate the
bagic concept applicable in administrative procedure that "The one who
decides must hear.” (Morgan v, United States, 298 U.S. 468, 481
(1936). <The Department of Consumer Affairs would further narrow the
section so that it is limited in scope to demeanor, "the only factor
affecting witness credibility which is based on actual observation of
the witness.”

This redraft also makes clear that the great weight standard is
limited to the extent that the presiding officer identifies the
demeanor, manner, or attitude of a witness as a basis for the
decision. This responds to comments, such as those by the Department
of Consumer Affairs, that "it would seem important to require the
administrative law judge to explain fully why & finding is based on
demeanor and to identify precisely the basis for that determination so
that an agency head can make an informed decision when acting upon the
proposed decision.” See also Section 642.720 (form and contents of
decision): “If the Ffactual basis for the decision includes a
determination based substantially on the credibility of a witness, the
statement shall identify the specific evidence that is the basis for
the determination.”

It should be noted ¢that it is not just the findings o©of the
administrative law judge that are given great weight on Judicial
review. If the agency head presides, the agency head's findings based
on demeanor evidence would also be given great weight.

Also, this draft does not discriminate between *independent
judgment” review and "substantial evidence” review. In either case the
court is required to give great weight to the credibility
determinations of the trier of fact.

One issue raised st the Commission's November meeting was whether
an agency that was dissatisfied with the proposed decision of the
presiding officer could simply have a de novo hearing at the agency
head level, thereby avoiding having to give great weight to credibility
determinations. It was noted that federal agencies are reguired to
follow the Universal Camera rule of great weight; msy they have a de
novo hearing at the agency head level? Nothing in the federal APA
precludes an agency from rehearing a case originally heard by an
ALJ--"On appeal from or review of the initial decision, the agency has
all the powers which it would have in making the initial decision
except as it may limit the issues on notice or by rule.” 5 USC §
557(b). Professor Asimow indicates he is not aware of any case law
that precludes the agency from rehearing the witnesses nor of how this

would be treated under Universal Camera.
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The Fair Employment & HNousing Commission has suggested an
alternative to the *great weight” test, drawn from the Washington
statute-~the reviewing authority would be regquired to give due regard
to the adminisfrative law judge’s opportunity to observe the
witnesses. In their mind, *"this appropriately acknowledges the ALJ's
superior opportunity to observe the demeanor of the witnesses without
taking awey the agency’'s ultimate power to decide the cases.”
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#N-100 : nslo4
CONFORMING REVISIOHS AND REPEALS
[Government Code]

Gov't Code §% 11370-11370,5 (repealed), Office of Administrative
Hearings

CHAPTER 4. OFFICE OF ADMINISTRATIVE HEARIRGS

§ 11370, Administrative Procedure Act

11370.- Chapter 3.5 {commencing with Section 11340), Chapter 4
(commencing with Section 11370), and Chapter 5 (commencing with Section
11500} constitute, and may be cited as, the Administrative Procedure
Act,

Comment, Former Section 11370 is restated in Section 600 (short
title).

4 11370.1. "Director”
11370.1. As used in the Administrative Procedure Act "director"

means the executive officer of the 0ffice of Administrative Hearings.

Comment, Former Section 11370.1 1s continued in subdivision {a)
of Section 640.210 ("director" defined) without substantive change.

§ 11370,2, Office of Administrative Hearings
11370.2. (a) There 1s in the Department of General Services the

Office of Administrative Hearings which 1s under the direction and
contrel of an executive officer who shall be known as the director,

(b} The director shall have the same qualifications as
administrative law Judges, and shall bhe appointed by the Governor
subject to confirmation of the Senate.

{(¢) Any and all references in any law to the Office of
Administrative Procedure shall be deemed to be the Offlice of
Administrative Hearings.

Comment. Former Section 11370.2 is continued 1in Section 640,220
{0ffice of Administrative Hearings) without substantive change.
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11 Personnel

11370.3. The director shall appoint and maintain a staff of
full-time, and may appoint pro tempore part-time, administrative law
Jjudges qualified wunder Section 11502 which is sufficient to fill the
needs of the various state agencles. The director shall also appeint
hearing officers, shorthand reporters, and such other technical and
clerical personnel as may be required to perform the duties of the
office. The director shall assign an administrative law judge for any
proceeding arising under Chapter 5 (commencing with Section 11500) and,
upon request from any agency, may asslgn an administrative law judge or
& hearing officer to conduct other administrative proceedings not
arising under that chapter and shall assign hearing reporters as
required. The director shall assign an administrative law Jjudge for
any proceeding arising pursuant te Chapter 20 {(commencing with Section
22450 of Division & of the Business and Professions Code upon the
request of a public prosecutor. Any administrative law judge, hearing
officer, or other employee so assigned shall be deemed an employee of
the office and not of the agency to which he or she is assigned., When
not engaged in hearing cases, administrative law judges and hearing
officers may be assigned by the director to perform other duties vested
in or required of the office, including those provided for in Section
11370.5.

Comment ., The first sentence of former Section 11370.3 is
continued 1In subdivision ({(a) of Section 640.230 {(adminjistrative law
Judges) and in Section 640.260 (voluntary temporary assignment of
hearing personnel} without substantive change, The second sentence is
continued 1n Section 640.240 (and other personnel), deleting the
reference to hearing officers and the limitation to shorthand reporters,

The first part of the third sentence is superseded by subdivision
{a) of Section 640.250 (assignment of administrative law judges). The
second part is continued in subdivision (b) of Section 640.250,
deleting the reference to hearing officers, The third part is
continued in subdivision (c¢) of Section 640.250 without substantive
change.

The fourth sentence is omitted as umnecessary. See Section
640.250(a) (assignment of administrative law judges) and Bus. & Prof.
Code § 22460.5.

The fifth sentence is continued in subdivision (d) of BSection
640.250 (assignment of administrative law Judges), deleting the
reference to hearing officers.

The sixth sentence is continued i{n subdivision (e) of Section
640.250 (assignment of administrative law Judges), deleting the
reference to hearing officers.
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§ 11370.4, Costs

11370.4. The total cost to the state of maintaining and operating
the O0ffice of Administrative Hearings shall be determined by, and
collected by the Department of General Services in advance cor upon such
other basis as it may determine from the state or other public agencies
for which services are previded by the office.

Comment Former Section 11370.4 is continued in Section 640.280
without substantive change.

§ 11370.5, Administrative law and procedure

11370.5. The office is authorized and directed to study the
subject of administrative law and procedure 1in all 1its aspects; to
submit its suggestions to the various agencies 1n the interests of
fairness, uniformity and the expedition of business; and to report its
recommendations to the Governor and Legislature at the commencement of
each general session. All departments, agencles, officers and
employees of the State shall give the office ready access to their
records and full information and reasonable assistance in any matter of
research requiring recourse to them or te data within their knowledge
of control.

Comment, Former Section 11370.5 is continued in Seections 610,190
("agency”" defined) and 640.290 (study of administrative law and
procedure) without substantive change.

Gov't Code 11 -1152 repealed dministrative adjudication

CHAPTER 5. ADMINISTRATIVE ADJUDICATION

11 Definitions
11500. In this chapter unless the context or subject matter

otherwise requires:

(a) "Agency" includes the state boards, commissions, and officers
enumerated in Section 11501 and those to which this chapter is made
applicable by law, except that wherever the word "agency" alone is used
the power to act may be delegated by the agency, and wherever the words
"agency ltself” are used the power to act shall not be delegated unless
the statutes relating to the particular agency authorize the delegation

of the agency's power to hear and decide.
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(b) "Party" includes the agency, the respondent, and any person,
cther than an cfficer or an employee of the agency in his or her
official capacity, who has been allowed to appear or participate in the

proceeding.

{(e) "Agency member" means any person who is a member of any agency
to which this chapter 1s applicable and includes any person who himself
or herself constitutes an agency.

Comment, The introductory portion of former Section 11500 is
restated in Section 610.010 (application of definitions).

Subdivision (a) 1s superseded by Sections 612.010 (applicaticn of
division to state) and 610.250 {("agency head" defined). An agency may
delegate the power of the agency head to review a proposed decision in
an administrative adjudication. Section 642,820 (limitation of
review); see also Section 610.680 (“reviewing authority" defined).

The substance of subdivision (b) is continued in Section 610.460
{"party" defined).

The substance of subdivision (e) is continued in Section 610.280
{"agency member"” defined).

§ 11501, Application of chapter
11501. (a) This chapter applies to any agency as determined by

the statutes relating to that agency.

{b) The enumerated agencies referred to in Section 11500 are:
Accountancy, State Board of
Alr Resources, State Board of
Alcohol and Drug Programs, State Department of
Alcoholic Beverage Control, Department of
Architectural Examiners, California State Board of
Attorney General
Auctioneer Commission, Board of Governors of
Automotive Repalr, Bureau of
Barber Examiners, State Board of
Behavioral Science Examiners, Board of
Boating and Waterways, Department of
Cancer Advisory Council
Cemetery Board
Chiropractic Examiners, Board of
Collection and Investigative Services, Bureau of
Community Calleges, Board of Governors of the California
Conservation, Department of
Consumer Affairs, Director of
Contractors, Registrar of
Corporaticns, Commissioner of
Cosmetology, State Board of
Dental Examiners of California, Board of
Education, State Department of
Electronic and Appliance Repair, Bureau of
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Engineers and Land Surveyors, State Board of Registration for
Professional

Falr Employment and Housing Commission

Falr Political Practices Commission

Fire Marshal, State

Foecd and Agriculture, Director of

Forestry and Fire Protecticn, Department of

Funeral Directors and Embalmers, State Board of

Geologists and Gecophysicists, State Board of Registration for

Guide Dogs for the Blind, State Board of

Health Services, State Department of

Highway Patrol, Department of the California

Home Furnishings and Thermal Insulation, Bureau of

Horse Racing Board, California

Housing and Community Development, Department of

Insurance Commissioner

Labor Commigsioner

Landscape Architects, State Board of

Medical Board of California, Medical Quality Review Committees and
Examining Committees

Motor Vehicles, Department of

Nursing, Board of Registered

Nursing Home Administrators, Board of Examiners of

Optometry, State Board of

Ostecpathic Examiners of the State of California, Board of

Personnel Services, Bureau of

Pharmacy, California State Board of

Public Employees' Retirement System, Board of Administration of the

Real Estate, Department of

San Francisco, San Pablo and Suisun, Board of Pilot Commissioners for
the Bays of

Savings and Loan Commissioner

School Districts

Secretary of State, Office of

Shorthand Reporters Board, Certified

Soclal Services, State Department of

Statewide Health Planning and Development, Office of

Structural Pest Control Board

Tax Preparer Program, Administrator

Teacher Credentialing, Commission on

Teachers' Retlrement System, State

Transportation, Department of, acting pursuant to the State Aeronautics
Act

Veterinary Medicine, Board of Examiners in

Vocational Rurse and Psychiatric Technician Examiners of the State of
California, Board of

Comment, Former Section 11501 1s superseded by Sections 612.010

(application of division to state) and 612,020 {applicaticn of division
to local agencies).
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§ 11502. Administrative law judpes

11502. All hearings of state agencies required to be conducted
under this chapter shall be conducted by administrative law judges on
the staff of the Office of Administrative Hearings. The Director of
the Office of Administrative Hearings has power to appoint a staff of
administrative law judges for the office as provided in Section 11370.3
cf the Government Code. Each administrative law judge shall have been
admitted to practice law in this state for at least five vyears
immediately preceding his or her appointment and shall possess any
additional qualifications established by the State Personnel Board for
the particular class of position involved.

Comment, The first sentence of former Section 11502 1s superseded
by Section 642.210 (designation of presiding officer by agency head).
The second sentence 13 continued in subdivision (a) of Section 640,230
{administrative law Judges) without substantive change. The third
sentence is continued in subdivision (b) of Section 640.230 without
substantive change.

§ 11502,1, Health planning unit
11502.1. There 1s hereby established In the D0Office of

Administrative Hearings a unit of administrative law judges whe shall
preside over hearings conducted pursuant to Part 1.5 {commencing with
Section 437) of Division 1 of the Health and Safety Code. In addition
to meeting the qualifications of administrative law Judges as
prescribed in Section 11502, the administrative law judges in this unit
shall have a demonstrated knowledge of Thealth planning and
certificate-of-need matters. As many administrative law judges as are
necessary to handle the caseload shall be permanently assigned to this
unit. In the event there are no pending certificate of need of health
planning matters, administrative law Judges in this unit may be
assigned to other matters pending before the Office of Administrative
Hearings. Health planning matters shall be given priority on the
calendar of administrative law judges assigned to this unit.

Comment, Section 11502.1 is not continued. The requirement that
health facilities and specialty clinics apply for and obtain
certificates of need or certificates of exemption is iIndefinitely
suspended, Health & Saf. Code § 439.7 (1984 Cal, Stats, ch. 1745, §
14),
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§ 11512. Presiding officer

11512, (a) Every hearing in a contested case shall be presided
over by an administrative law judge. The agency itself shall determine
whether the administrative law judge is to hear the case alone or
whether the agency itself is to hear the case with the administrative
law Judge.

(b) When the agency itself hears the case, the administrative law
judge shall preside at the hearing, rule on the admission and exclusion
of evidence, and advise the agency on matters of law; the agency itself
shall exercise all other powers relating to the conduct of the hearing
but may delegate any or all of them to the administrative law judge.
When the administrative law judge alone hears a case, he or she shall
exercise all powers relating to the conduct of the hearing.

{¢) An administrative law judge or agency member shall voluntarily
disqualify himself or herself and withdraw from any case in which he or
ghe cannot accord a falr and impartial hearing or consideration. Any
party may request the disqualification of any administrative law judge
or agency member by filing an affidavit, prior to the taking of
evidence at a hearing, stating with particularity the grounds upon
which 1t is c¢laimed that a fair and impartial hearing cannot bhe
accorded., Where the request concerns an agency member, the issue shall
be determined by the other members of the agency. Where the request
concerns the administrative law judge, the issue shall be determined by
the agency itself 1f the agency 1tself hears the case with the
administrative law judge, otherwise the issue shall be determined by
the administrative law judge. Ho agency member shall withdraw
voluntarily or be subject to disqualification if his or her
disqualification would prevent the existence of a gquorum qualified to
act in the particular case.

{d) The proceedings at the hearing shall be reported by a
phonographic reporter. However, upon the consent of all the parties,
the proceedings may be reported electronically.

{e) Whenever, after the agency 1itself has commenced to hear the
case with an administrative law judge presiding, a quorum no longer
exlsts, the administrative law judge whe is presiding shall complete
the hearing as if sitting alone and shall render a propcsed decision in
accordance with subdivision (b) of Section 11517 of the Government Code.
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Comment. The substance of the first sentence of subdivision (a)
of former Section 11512 is continued in Section 642.220(a) (where
administrative law judge required)., The second sentence is continued
in Section 642.220(b) without substantive change.

The first sentence of subdivision (b) is continued in Section
642,220(d)(1) and (2). The second sentence is continued in Section
642.220(c).

Subdivision (e) 1s continued in Section 642.220¢d)(3) without
substantive change.

§ 11517, Decision in contested cases

11517. {(a) If a contested case is heard before an agency itself,
the administrative law judge who presided at the hearing shall be
present during the consideration of the case and, if requested, shall
assist and advise the agency. Where a contested case 1s heard before
an agency itself, no member thereof who did not hear the evidence shall
vote on the decision.

(b} If a contested case 1s heard by an administrative law judge
alocne, he cor she shall prepare within 30 days after the case 1s
submitted a proposed decision in such form that it may be adopted as
the decision in the case. The agency itself may adopt the proposed
decision in 1ts entirety, or may reduce the proposed penalty and adopt
the balance of the proposed decision. Thirty days after receipt of the
proposed decision, a copy of the proposed decision shall be filed by
the agency as a public record and a copy shall be served by the agency
on each party and his or her attorney.

{¢) If the proposed decision 1s not adopted as provided in
subdivision (b), the agency itself may decide the case upon the record,
including the transcript, with or without taking additional evidence,
or may refer the c¢ase to the same administrative law judge to take
additional evidence. By stipulation of the parties, the agency may
decide the case upon the record without including the transcript. If
the case is assigned to an administrative law judge he or she shall
prepare a proposed decision as provided in subdivision (b) upon the

additional evidence and the transcript and other papers which are part
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of the record of the prior hearing. A copy of the propesed decision
shall be furnished to each party and his or her attorney as prescribed
in subdivision (b). The agency itself shall decide no case provided
for in this subdivision without affording the parties the opportunity
to present either oral or written argument before the agency itself.
If additicnal oral evidence is introduced before the agency itself, no
agency member may vote unless the member heard the additional oral
evidence,

(d) The proposed decision shall be deemed adopted by the agency
100 days after delivery to the agency by the Office of Administrative
Hearings, unless within that time the agency commences proceedings to
decide the case upon the record, including the transcript, or without
the transcript where the parties have so stipulated, or the agency
refers the case to the administrative law Jjudge to take additional
evidence. In a case vhere the agency itself hears the case, the agency
shall issue its decision within 100 days of submission of the case. In
a case where the agency has crdered a transcript of the proceedings,
the 100-day period shall begin upon delivery of the transcript., If the
agency finds that a further delay is required by special circumstances,
it shall issue an order delaying the decision no more than 30 days and
specifying the reasons therefor. The order shall be subject to
Judicial review pursuant to Section 11523.

(e) The decision of the agency shall be filed immediately by the
agency as a public record and a copy shall be served by the agency on
each party and his or her attorney.

Comment, Subdivision (a) of former Section 11517 is continued in
Section 642.220{d){3) with the addition of a sentence that makes clear
the agency head may make a final decision in the proceeding.

The substance of the first sentence of subdivision (b)) is
continued in Section 642.710{(b) (proposed and final orders) and is
superseded by Section 642.720 (form and contents of order). The
subatance of the second sentence 1s continued in Section 642.750
(adoption of proposed order). The third sentence ia superseded by
Section 642.770 (delivery of order to parties).

The substance of the first and second sentences of subdivision (c¢)
is continued in Section 642.840 (review procedure), except that the
agency 1s precluded from taking additional evidence. The substance of
the third and fourth sentences is continued in Section 642.860
{procedure on remand). The fifth and sixth sentences are superseded by
Section 642.840 (review procedure).
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The first sentence of subdivision {d) is superseded by Sections
642.760 (time proposed order becomes final) and 642.830 (initiation of
review). The substance of the second sentence is continued in Section
642.710(a) (proposed and final orders). The substance of the third,
fourth, and fifth sentences 1s continued in Section 642.830 {initiation
of review).

The substance of subdivision (e) 1s continued In Section 642.770
{delivery of order tec parties).

§ 11518, Decision

11518, The decision shall be in writing and shall contain
findings of fact, a determination of the issues presented and the
penalty, 1f any. The findings may be stated In the language of the
pleadings or by reference thereto. Coples of the decision shall be
delivered to the parties personally or sent to them by registered mail.

Comment . The substance of the first two sentences of former
Section 11518 1s continued in Section 642.720 (contents of order). The
substance of the third sentence is continued in Section 642.770
(delivery of order to parties}.
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§ 11521, Reconsideration

11521. (&) The agency itself may order a reconsideration of all
or part of the case on its own motion or on petition of any party. The
power to order a reconsideration shall expire 30 days after the
delivery or mailing of a decisicn to respondent, or on the date set by
the agency itself as the effective date of the decision if that date
cccurs prior to the expiration of the 30-day period or at the
termination of a stay of not to exceed 30 days which the agency may
grant for the purpose of filing an application for reconsideration. If
additional time 1s needed to evaluate a petition for reconsideration
filed prior to the expiration of any of the applicable periods, an
agency may grant a stay of that expiration for no more than 10 days,
solely for the purpose of considering the petition. If no action is
taken on a petition within the time allowed for ordering
reconsideration, the petition shall be deemed denied.

(b) The case may be reconsidered by the agency itself on all the
pertinent parts of the record and such additional evidence and argument
ags may be permitted, or may be assigned to an administrative law
Judge. A reconsideration assigned to an administrative law judge shall
be subject to the procedure provided in Section 11517. If oral
evidence is Introduced before the agency itself, no agency member may
vote unless he or she heard the evidence.

Comment, Former Section 11521 is not continued. It is superseded
by Section 642.780 (correction of mistakes in order).
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